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of 1908), ss. 47 and 61

HEADNOTE

P executed a sal e deed on January 31, 1946, in respect of a
house in favour of D and presented it for registration on
the sanme day. On coming to know of the execution of the
sal e deed, the appellant who had a right of preenption, nade
the talab-i-nowasi bat on February 2, 1946. The deed was
copied out in the Registrar’s books on February 9, 1946, and
thereupon the registration becanme conpl ete as provided in s.
61 of the Registration Act. The appellant filed a suit for
preemption. D resisted the suit on the ground that the sale
was conpleted on February 9, 1946, and the talab had  been
made prematurely. The appellant contended that in view O
S. 47 Registration Act a registered docunent operated from
the time it would have otherw se operated and the sale. was
conpl eted on the date of its execution

Held (per Sinha, C. J., Sarkar and Miudhol kar, jj.) that the
sale was conpleted only on February 9, 1946, “when the
regi stration was conplete, that the talab was made
prematurely and that the suit rmust fail. Section 47 nerely
permtted a document when registered to operate froma date
which may be earlier than the date on which it was
registered, it did not say when the sale would be deened to
be conplete. A sale which was required to be regi stered was
not conpleted wuntil the registration of the deed was
conpl et ed.

Til akdhari Singh v. Gour Narain, Al.R (1921) Pat. 150,
Nar eshchandra Datta v. G reeshchandra Das, (1935) |I.L.R 62
Cal. 979, and Gobardhan Bar v. Guna Dhar Bar, |.L.R (1940)
Il Cal. 270, approved.

Bi ndeshri v. Somath Bhadry, A l.R (1916) Al. 199 and
CGopal Ramv. Lachm Hmr, AIl.R (1926) Al. 549, distin-
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gui shed.

Per Das Gupta and Ayyangar, jj. --The sale was conpleted on
the day of execution and the talab was nade at the right
time. Section 61 had nothing to do with the time when the
sale evidenced by the registered deed becane conplete; it
refers nerely to the fact that the registering officer had
conpleted his duty. Section 47 provided when a sale was
deened to be conpleted. There was no difference between the
time when a sale

475

becamre effective and the tine it could be held to be
conpleted. Under s. 47 the crucial test for determ ning the
time fromwhich the registered document was to have effect
or be deenmed to be conpleted was the intention of the
parties. The sale deed shows that the parties intended that
the deed should be effective fromthe date of execution

JUDGVENT:

ClVIL APPELLATE, JURI SDI CTION: Civil ~Appeal No. 104 of 1959.
Appeal by special leave fromthe judgnment and decree dated
December 19, 1956, of the Patna Hi gh Court in Appeal from
the Appellate Decree No. 632 of 1949.

M C. Setalvad, Attorney-CGeneral of India and R C
Prasad, for the appellants.

S. P. Varma, for respondent No. 1.

N. S. Bindra and D. Qupta, for lntervener

1961. April 27. The Judgnent of Sinha, C. J., Sarkar and
Mudhol kar, JJ., was delivered by Sarkar, J. The judgnent of
Das Gupta and Ayyangar, JJ., was delivered by Ayyangar, J.
SARKAR, J.-The parties to this litigation are all Hi ndus but
it is not in dispute that the Mohammedan law of preenption
is applicable to them by custom nor that the appellants had
a right of preenption. The only question is whether the
first demand called tal ab-i-nowasi bat which has to be  nade
after the conpletion of the sale in order that the right may
be enforced, was made before or after such conpl etion. The
nmaki ng of the demand is not in dispute but the dispute is as
to when the sal e was conpl eted

The appel l ants had their residential house contiguous to the
house owned by certain persons whom we nmay call Pandeys.” On
January 31, 1946, the Pandeys executed a deed of sale in
favour of the respondent purchaser in respect of their
af oresaid house. The appellants claima  right of  are-
enpti on on account of this sale. The consi-deration
mentioned in the deed was Rs. 2,000. There was a subsisting
nortgage on that house and the deed provided that out of the
consi deration a sumof Rs. 200 would be left with
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the respondent purchaser for clearing off that “nortgage.
The deed al so recited that the Pandeys had received Rs. 400
and "the remmining Rs 1,400 (Rupees fourteen hundred) in
cash at the tinme of exchange of equivalents, (that is) at
the time of (handing over) of the receipt of this
deed............... On receipt of the whole and entire
amount of consideration noney we have put the said clainant
into possession and occupation of this vended property as
absol ute owner in place of us, the executants and our heirs
and representatives."” The deed further stated, "this sale
deed becones operative fromthe date when we the executants
af fi xed-our signatures thereon. Whatever title, we, the
executants and our heirs had............. with respect to
this vended property, has becone extinct, inoperative and
null and void and the same has now been transferred to and
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acquired by the clainmant." By the word "clainmant", the
respondent purchaser was referred to.

The deed was presented at the registration office for
registration by the Pandeys on the day it was executed and
it was left with the Registrar in the Registration Ofice
for the necessary entries and copi es being made, a receipt
being given to the Pandeys. On February 2, 1946, the
appel l ants on coming to hear of the execution of the deed of
sale nmade the tal ab-inowasi bat. On February 7, 1946, the
receipt granted by the Registration Ofice to the Pandeys
was made over by themto the respondent purchaser who there-
upon paid the balance of the price as stipulated in the
deed. On February 9, 1946, the docunents were copied in the
Regi strar’s books and thereupon the registration becane
conplete as provided in"B. 61 of the Registration Act. The
respondent purchaser thereafter received the deed of sale
fromthe Registrar’s O fice on February 13, 1946.

The appellants filed their suit for preenption on Septenber
9, 1946. The suit was decreed by the trial court and this
deci sion " was mai-ntai ned by the first Appellate Court. The
H gh Court, however, in~ second appeal set aside t he
deci sions of the Courts beloww th the result that the suit
stood di sm ssed and
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the appellants have now cone to this Court in further
appeal

The Mohanmedan I|aw of preenption is stated in Milla's
Principles of Mhamedan law in these ternms: "The right of
preenption arises only out of a valid, conplete and bona
fide sale." This statenent of the law is accepted by both
the parties and there is no question that it is not correct.
There is furthernore no dispute that the sale to the
respondent purchaser was valid and bona fide. It 'is also
agreed that one of the requisites before the right of pre-
enption can be exercised is the prelimnary demand by the
preenmptor and that such demand nust be nade after the
conpletion of the sale. The case has been argued before us
on behalf of the appellants on the basis that the 'sale was
governed by the Transfer of Property Act, 1882. W will
al so proceed on that basis.

Section 54 of the Transfer of Property Act provides that
sale of tangible inmovable property of the value of rupees
100 and upwards, which the house with which we are concerned
is, can be nmade only by a registered instrument. Section 3
of this Act defines " registered" as registered under the
law for the time being in force regulating the registration
of documents. This, in the present case, neans the Regis-
tration Act of 1908. It is not in dispute that the
regi stration under the Registration Act is not conplete til
the docunment to be registered has been, copied out “in the
records of the Registration Ofice as provided in's. 61 of
that Act. It was therefore con. tended in the High Court
that when a sale had to be made by a registered instrunent
it becanme conplete only on the instrunent of sale being
copied in the books of the Registration Ofice. The High
Court accepted this view and held that the sale in the pre-
sent case, therefore, becane conplete on the conpletion of
the registration of the instrument of sale which was done on
February 9, 1946 when the instrunent was copied out in the

books of the Registration Ofice. In this view of the
matter, the Hi gh Court

61
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cane to the conclusion that the appellants were not entitled
to enforce their right of preenption because they had not
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nmade the prelimnary denmand after the conpletion of the sale
as the lawrequired themto do, but before, that is, on
February 2, 1946.

In answer to this viewof the Hgh Court, the |Iearned
At t or ney- General appearing for the appellants says that the
Hi gh Court overlooked s. 47 of the Registration Act the
effect of which was to nake a registered docunment operate
fromthe tine fromwhich it would have commenced to operate
if no registration thereof had been required and not from
the time of its registration. Hs contention is that once a
docunent is registered, as the deed of sale in this case
was, it begins to operate fromthe tinme it would have
ot herwi se operated and therefore, the position in this case
is that the sale becane operative and hence conplete on
January 31, 1946. The Ilearned Attorney-GCGeneral further
contends that the proper construction of the deed of sale
was that it became operative fromthe day it was executed
and that if it was not so, it was not a sale but could only
be an agreenment to sell in which |latter case his clients,
though this present suit mght fail, would be entitled, if
they so desired, to enforce their right of preenption when
the sale was conpleted in pursuance of that agreenent. As
authority in support of his contention that in view of s. 47
of the Registration Act the sale in the present case nust be
deened to have been conpleted on the day the instrunent was
executed, the learned Attorney-Ceneral relied on Bindeshri
v. Somath Bhadry (1) and Gopal Ramv. Lachm- Msir (2).

We do not think ‘that the learned Attorney-Ceneral’s
contention is well founded. W will assune that the |earned
Attorney-General’s construction-of the instrument of sale
that the property was intended to pass under it on the date

of t he instrument is correct. Section 47 of t he
Regi strati on Act does not, however, say when a sal e would be
deemred to be conplete. It only permits a docunment. when

regi stered, to operate

(1) AI.R (1916) All. 199.

(2) AI.R (1926) All. 549.
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froma certain date which may be earlier than the date when
it was registered. The object of this sectionis to decide
which of two or nmore registered instrunents in respect of
the sanme property is to have A effect. The section applies
to a docunent only after it has been registered. I't has
nothing to do with the conpletion of the registration -and
therefore nothing to do with the conpletion of asale,~ when
the instrunent is one of sale. A sale whichis admittedly
not conpleted until the registration of the instrunent of
sale is conpleted, cannot be said to have been conpleted
earlier because by virtue of s. 47 the instrunent by  which
it is effected, after it has been regi stered, comences to
operate from an earlier date. Therefore we do not  think
that the sale in this case can be said, in view of s. 47, to
have been conpleted on January 31, 1946. The view that we
have taken of s. 47 of the Registration Act seens to  have
been taken in Tilakdhari Singh v. Gour Narain (1). We
believe that the sane view was expressed in Nareshchandra
Datta v. G reeshchandra Das (2) and Gobardhan Bar v. Quna

Dhar Bar (3).
Wth regard to the two cases on which the Attorney Genera
has relied, it has to be observed that they were not

concerned with a right of pre-enption arising on a sale of
property. Bindeshri Prasad s case (4) was concerned with a
suit for zar-i-chaharum |t does not appear fromthe report
what that right was or when it arose. It is not possible
therefore to derive nuch assistance fromit. CGopal Ranis
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case(’) was concerned with a right of pre-enption arising on
the grant of a | ease and the question was whether the suit
for the enforcement of such a right was barred by
[imtation. It appears that Art. 120 was applied to that
suit and it was held that the cause of action for the
excrcise of the right of pre-enption arose as soon as the
| ease was executed and even before it was registered though
before the actual registration the suit for pre-enption
coul d not have been mai ntai ned.

(1) A 1.R(1921) Pat, 150.

(2) (21935) |I.L.R 62 Cal. 979

(3) I.L.R (1940) Il Cal. 270

(4 AI1.R (1916) All. 199.

(5) AI.R (1926) Al 549.
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This view was taken in- reliance upon s. 47 of t he
Regi stration Act. W are not aware whether the law of pre-
enption applicable to the case required that there should
be a conpleted | ease before the right to pre-enpt could be

enforced.. If that law did so require, then we do not think
that the case was rightly decided. |t was said in that case
t hat "When the law has given to a transaction a

retrospective effect, it nust have that effect." W do not
think that a transaction which when conpleted has a retros-
pective operation/'canbe said for that reason to have been
conpl eted on the date fromwhich it has that operation

In the view that we have taken, it-is not necessary to
di scuss the question of the construction of the instrunent
of sale inthis case, that is, to decide whether on its
proper reading the transfer wasintended totake inmediate
effect on its execution or later on after the balance of the
purchase noney had been paid. Nor do we think it necessary
to pronounce on the other argunment of the learned Attorney-
CGeneral that a transfer which does not convey the property
i medi ately can only be an agreenent to transfer.

W think that for these reasons this appeal nust be
di sm ssed and we order accordingly. The appellants wll pay
the costs of this appeal

AYYANGAR, J.-We regret that we are unable to agree to the
order disnissing this appeal

The facts have been very fully set out in the judgment of
Sarkar, J. and it is therefore unnecessary to repeat them
The following matters are beyond dispute: (1) that the |aw
that is applicable to govern the right of the appellant
before us is the Ilaw of pre-enption as understood in
Mohanmmedan law, (2) that according to the principles of
Mohamedan |aw, the right of pre-enption arises and the 2
tal abs have to be perforned inrediately on the conpl etion of
a valid, and bona fide sale, and (3) that the two tal abs
which are required to be perforned by a person claining the
right of pre-enption have been perfornmed by the appellant.
There being further no dispute that a sale did take
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pl ace, the only point in controversy in the appeal is as to
whet her the tal abs which were perforned on February 22,1946
were perfornmed by the appellant after the right of pre-
enption accrued to her, viz.,, after the sale in favour of
the respondent was effected or were they premature.

At one time there was a controversy as to whether it was the
principle of the Muslimlaw that woul d determ ne the point
of time when a sale should be taken to be conplete (under
whi ch system crucial significance was attached to two of the
ingredients of a sale, viz., paynent of consideration and
delivery of possession) or whether after the enactment of
the Transfer of Property Act it was to the statute and to
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the creteria laid down by it that one has to turn to
determ ne when a sale should be held to have taken place.
The former view found favour with the majority of the Ful
Bench of the Al ahabad Hi gh Court in Begamv. Mihanmmad (1),
Justice Banerjee dissenting from the mjority. Thi s
controversy, however, 1is long past and it has now been
decided by this Court in Radha Kishan v. Shri Dhar Ram
Chandra (2) that the provisions of the Transfer of Property
Act supersede the principles of the. Mhamedan law as to
sale and it was to the statute that one should look to find
out whether, and if so when, a sale was conmplete in order to
give rise to a right of pre-enption

Turning now to the provisions of the Transfer of Property
Act, in the case of a sale of imovable property of the
val ue of Rs. 100 or over (asin the case before us) s. 54 of
the Act enacts that it could be effected only by a

regi stered instrument; sale ~itself being def i ned as
"transfer  of ownership in exchange for a price paid or
prom sed ‘or part paid and part promsed'. In other words,

the essence of ~a transaction of sale consists in the
transfer —of ownership andthis transfer has to be effected
by "a registered instrunent”. ~ The Transfer of Property Act
whil e prescri bi ng t he formalities of witing and
Regi stration, does not itself determ ne the point of time
when a sale becones  conplete. "Regi stered" under the
Transfer
(1) I.L.R 16 All. 344.
(2) [1961] 1 S.C R 248
482
of Property Act neans: "registered under the law for the
tinme being in force regulating the regi stration of
docunents" (s. 3). Wen one turns to the Registration Act,
provision is nade, inter alia for the tinme wthin which
after its execution a document could  be presented for
registration, the persons who could so present, the office
in which the docunent could validly be presented and
registration effected and sub-Part B of Part 11 /starting
from s. 58 deals with the procedure on admtting ‘docunents
to registration.
Section 60(1) enacts:
"After such of the provisions of sections 34,
35, 58 and 59 as apply to any docunent
presented for registration have been conplied
with, the registering officer shall  endorse
thereon a certificate containing the word
regi stered’, together with the nunber and page
of the book in which the document~ has been

copied. "
and s. 61 which foll ows nakes provision for the copying of
docunent s in Public registers from which t he wor d

"registration" is derived and enacts:
"61. (1). The endorsenents and certificate
referred to and mentioned in sections 59 and
60 shall thereupon be copied into the margin
of the Register book, and the copy of the map
or plan (if any) nentioned in section 21 shal
be filed in Book No. 1.
(2) The registration of the docunent shal
t her eupon be deened conpl ete, and the docunent
shall then be returned to the person who
presented the sane for registration, or to
such other person (if any) as he has noni nated
in witing in that behalf on the receipt
nmentioned in section 52."

Much reliance has been placed by |earned Counsel for the
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respondent and, indeed, in the judgnent of the Hi gh Court,
on the words the "registration of the docunent shal
t her eupon be deened conpl ete" occurring in sub-s. (2) of s.
61. But in the context of the fasciculus of sections in
which it appears it is clear that it refers to the fact that
the registering officer had conpleted his duty and had no
nore to do wth the docunent presented to him beyond
returning the original to the party entitled to receive the
same. In
483
our opinion, these words have nothing to do with the tinme
from which the transaction covered by the regi stered
docunent operates or with reference to the present context,
when the sale evidenced by the deed, becones conplete.
Specific provision is nmade for these in s. 47 of the
Regi strati on Act which reads:
"A regi stered docunent shall operate from the
time from which it would have comenced to
operate if no registration thereof had been
required or made, and not fromthe time of its
registration.™
The principles wunderlying ss. 61(2) and 47 are not
di vergent. It is not as if, that any delay by the regis-
tering officer which mght take place owing to the pressure
of work in his office or for other reason, has any effect on
the rights of parties, quod their property or the tine from
when the deed operates, or as regards the effectiveness of
the transaction, or ‘the priority of transactions inter se.
It is not as if, docunents executed on different dates, the
parties intending themto operate at different times, have
their intentions nodified, if not nullified by the action or
i naction of the registering officer, or any delay that m ght
take place in his office. A contention -that though the
Muslim | aw of sale is superseded by the Transfer of Property
Act and the Registration ‘Act, but- yet the provi si on
contained in s. 47 of the Registration Act is inapplicable
to determ ne when a sale effected by a registered instrunment
should be conpl ete could not be sustained on any principle
or logic, or of course on any rule of interpretation of
statutes. In our opinion no distinction is possible to be
drawn between a sale which is effective and one which is
conplete since they are nerely different fornms of expressing
the sanme concept and for the sane reason between the tine
from when a sale becones effective and when it should be
held to be complete. As under Muslimlaw the talabs have to
be perforned only imediately after the preenptor receives
i nformation of the sale, the view we take of t he
applicability of s. 47 of the Registration Act, introduces
no elenent of hardship in the exercise of the option. e
are, therefore, clearly of the opinion that the tinme when
the sal e becones conplete so as to
484
entitle the preenptor to perform the talabs should be
determ ned by the application of the principle of intention
laid down in s. 47 of the Registration Act Wiich is as rmuch
a part of the positive | aw governing the right of preenption
as the provision of s. 54 of the Transfer of Property Act
which, requires a registered instrunent to effect a sale
which gives rise to a right of preenption.
If, therefore, B. 47 of the Registration Act should apply to
determne the tinme fromwhich the regi stered docunent shoul d
have effect or, in other words, the time fromwhich the sale
shoul d be held to be conplete, the intention of the parties
woul d be the crucial and only test. That has to be gathered
by reference to the document itself read in the light of the
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surroundi ng circunstances, with however a proviso that if
the docunent were clear and its terns explicit, no evidence
to contradi ct them woul d be admi ssible. Paragraph 4 of this
docunent of the sale-deed Ex. 'A dated January 31, 1946
recites the consideration for the sane. This was to consi st
of Rs. 2,000. OQut of this, it states that the vendors had
received Rs. 400 in cash at the tinme of the execution of the
docunent, and that Rs. 200 had been left with the purchaser
for payment to a previous possessory nortgagee. In regard
to the balance of Rs. 1,400 the recital reads:
"and received the remmining sumof Rs. 1,400
in cash at the time of exchange of
equi val ents, (that is) at the tinme of handing
over of the receipt of this deed. In this
manner we have received the entire amount of
consi derati on noney for this vended property
fromthe clai mant. and brought the sane to our
possession and use."
It is, no/'doubt, true that the sumof Rs. 1,400 had not been
received ' on January 31, 1946, the date of the execution of
the docunent and that it was agreed that sumwould be paid
in exchange for the delivery of the receipt obtained from
the Registrar in respect of the sale-deed presented for
registration. But - the use of the past tense clearly
indicates that the vendor agreed to the pronise to pay the
bal ance of Rs. 1,400 as the consideration for the execution
of the

485
docunent on January 31, 1946, as tantamunt to an actua
payment. In other words, in terms of s. 54 of the Transfer

of Property Act it was a transaction under - which the
property in the house was to be transferred in exchange for
a price "part paid and part pronised". Paragraph 4 and the
recital there do not indicate any intention that the title
to the property was to be conveyed only on the payment of
Rs. 1,400 on the surrender of the registration receipt. |If,
however, there was any doubt as to what the intention of the
parties was, it is nade clear by the other stipulations and
recitals which follow. Paragraph 5 opens with the words:
"On receipt of the whole and entire amount of
consi deration noney we  have put - the said
claimant into possession and occupation of
this vended property as absolute owner in
pl ace of us the executants and our heirs -and
representatives."
The reference to the receipt here is obviously based upon
treating the entire consideration of Rs. 2,000 “as having
been received on the day of the execution of the document.
In other words, part of the consideration was paid and / part
prom sed and the prom se was treated as the consideration in
respect of the balance unpaid. Besides and as if to
reinforce their intention the deed goes on to state  after
the words of conveyance "I have executed the deed of
absolute sale and jointly received Rs. 2,000 as per recitals
in the body."
That the title of the vendee was not to be postponed to any
date beyond the date of the execution of the docunment is
made clear by the further words in para 5-"It is desired
that the said clainmant should enter into and remain in
possession and occupation of the vended property as an
absol ute owner"-which was to be fromand after the date of
the execution of the deed. Turning next to paragraph 6,
there is an express stipulation as regards when the transfer
should be deenmed effective. It says: "This sale-deed
becomes operative fromthe date when we, the executants
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af fi xed our signatures thereon"-a recital which is repeated
and reinforced by paragraph 7 in which dealing
62
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with the title of the vendors, it is stated that the said
title with respect to the vended property "has becone
extinct, inoperative and null and void and the sane has now
been transferred to and acquired by the claimant”". In the
face of these recitals, covenants and stipulations which
clearly express the intention of the parties that the deed
should have effect fromthe date of its execution it seens
to us that the argunent that it could be postponed to a
|ater date-either the ‘date when the registration was
conpl ete under the terns of . s. 61 of the Indian Registration
Act or to February 7, 1947 when on the registration receipt
havi ng been handed over to the vendee, the vendor received
the bal ance of Rs. 1,400"is hardly tenable.
If this were the true |egal effect of the deed and if by
virtue of the provisions of the Transfer of Property Act
read in conjunction with those of the Indian Registration
Act, the title to the property was transferred to the vendee
i mredi ately on the execution of the docunent on January 31
1946 the performance of the two talabs by the appellant on
February 2, 1946 ‘would be in tine, legal, proper and
effective to clothe her with a right to demand a conveyance
in her favour. |t is only necessary to add that |earned
Counsel for the respondent did not contest the position that
if on a proper construction of the sale deed Ex. "A -read in
the light of its recitals and the relative statutory
provisions-there was a sale effective on January’ 31, 1946
the talabs perforned by the appellant would not suffice to
clothe her with the right which she clainmed in the suit out
of which this appeal arises.
We would accordingly allow the appeal and decree her. suit
wi th costs throughout.
By COURT.-In accordance with the opinion of the nmmjority,
the appeal is dismssed with costs.
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