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S.B. SINHA, J -

Whet her representation made by the detenu or on his
behal f is required to be considered by all the authorities
is the sole question involved in this appeal which arises
out of a judgnment and order dated 19.12.1995 passed by a
Di vi sion Bench of the Calcutta H gh Court in Crinmina
M scel | aneous Case No. 5039 of 1995.

The husband of the first respondent herein was arrested
on 17.6.1995 on the charge of having grossly underval ued
i nported Floppy Disk Drives whereby custons duty to the
extent of Rs.21.53 | akhs was evaded. During investigation
of the said case, the detenu nmade a confessional statenent
before the Custonms O ficer but on being produced before the
Chi ef Metropolitan Magistrate, Calcutta, he retracted
therefrom He was granted bail in the aforenentioned case.
The first respondent herein thereafter filed a wit
application before the Calcutta H gh Court for quashing the
statenment all egedly obtained fromher husband by the Custons
Oficer.

He was thereafter detained under Section 3(1) of the
Conservation of Foreign Exchange and Prevention of Snuggling
Activities Act, (hereinafter referred to as 'the COFEPOSA',
for the sake of brevity). The said order of detention was
served on himon 28.8.1995.

The detenu, made three representations \026 firstly, on
4.9.1995 before the Joint Secretary, COFEPOSA which was
rejected on 21.9.1995; the second on 11/12.9.1995 addressed
to Shri K L. Vernm, Joint Secretary to the CGovernnent of

I ndi a whi ch upon obtaining the conments of the Sponsoring
Authority was rejected on 9.10.1995; and the third on

14.9. 1995, addressed to the Secretary to the CGovernnent of

I ndia which was rejected by the Finance M nister on

16. 10. 1995.

Questioning the validity or otherwi se of the said order

of detention, the wife of the detenu, the first respondent
herein, filed a Crimnal M scell aneous Case before the

Cal cutta Hi gh Court which was marked as Crim nal

M scel | aneous Case No. 5039 of 1995, inter alia, praying
for

"(a) a wit of and/or order and/or
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direction in the nature of Habeas Corpus
calling upon the petitioners and each
one of themto forthwith set the detenu
at liberty;

(b) a wit of and/or order and/or
direction in the nature of Mandanus
conmandi ng the petitioners and each one
of themto show cause as to why the
order of detention being No. F.

No. 673/ 89/95-CUS. VII| dated 22.8.95
passed by the petitioner No.2 be not
guashed and/or set asi de.

(c) a wit or and/or order and/or
direction in the nature of certiorary
comandi ng the petitioners, their
servants, agents and associ ates and each
one of 'themto transmt the records
relating tothe issuance of the order of
detenti on bei ng No. F.

No. 673/ 89/ 95/ Cus. VI dated 22.8.1995 to
the Hon’ bl e Hi gh Court so that the sane
may be quashed and/or set aside and a
consci onabl e justice done;

(d) a wit of and/or order and/or
direction in the nature of prohibition
prohi biting or restraining the
petitioners each one of their agents,
servants and associates to forbear from
giving any effect of further effect to
the order of detention being

No. F. No. 673/ 89/ 95-Cus. VI 1| dat ed
22.8.1995."

A Division Bench of the H gh Court in the inpugned
judgrment observed that the first representation nade by the
Joint Secretary, who is the detaining authority, was not
pl aced before the Central Government and was not considered
by it at all. As regard, the second representation also, the
H gh Court made an observation that the sane had not been
i ndependently considered by the Central Governnent
irrespective of the stand taken by the Joint Secretary to
the Government of India. So far as the third representation
is concerned, it was observed that there was no clear
indication in the relevant file that the said representation
was consi dered by the detaining authority independently.
Relying on or on the basis of three decisions of this Court
in Kam eshKunmar |shwardas Patel etc. vs. Union of India and
O hers etc. [(1995) 4 SCC 51], Kubic Darusz vs. Union of
India and Gthers [(1990) 1 SCC 568] and Smt. Gracy vs. State
of Kerala and Another [(1991) 2 SCC 1], the Hi gh Court
allowed the wit petition holding that :

"...The proposition of |aw has been

wel | established that all the
representations as made to either of the
three Authorities nanely, the Detaining
Aut hority, the Central Governnent and
the Advisory Board have to be considered
by all the three Authorities

i ndependently of each other and unl ess
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there be separate consideration of each
one, there will be no sufficient
conpliance of lawin so far as the
provi si on under Article 22(5) of the
Constitution of India is concerned. In
this view of the nmatter we are
constrained to hold in the facts and

ci rcunst ances of the present case that
the order of detention has been rendered
otiose in view of the non-consideration
of all the representations by all the
three Authorities on account of which
the detenu is liable to be rel eased from
detention..."

M. P.P. Ml hotra, |earned senior counsel appearing on
behal f | of 't he appellant, would submt that the H gh Court
went wong in taking the aforenmenti oned vi ew i nasmuch
representations nmade by or-on behal fof the detenu in terns
of the provisions of the COFEPCSA are required to be
consi dered by the concerned authorities independently.

The | earned counsel would urge that the first two
representati ons being made to the Joint Secretary who was
the detaining authority, the same were required to be
consi dered by himand not by the Central Governnent.
Simlarly, the third representation having been made to the
Central CGovernnment, it was for it to consider the same
i ndependent of the representations nmade by the detenu before
the detaining authority.

M. Ganguli, |earned senior counsel appearing on behalf
of the respondent, per contra, would submt that different
representations may contain different grounds and in that
view of the matter unless the Central Governnent or for that
matter, the detaining authority i's possessed of the
representation(s) nade before other authorities, effective
di sposal thereof would not be possible.  The learned counse
woul d contend that the High Court having rendered-its
judgnent in terms of the binding precedent of this Court in
Kam eshkumar |shwardas Patel (supra), the sane shoul d not be
interfered with. In any event, M. Ganguli would submt
that as several other contentions were raised by the
respondent before the Hi gh Court, having regard to the fact
that the period of detention is |long over, this Court may
not exercise its jurisdiction under Article 136 of the
Constitution of India.

An order of detention under the COFEPCSA can be

passed: (1) by an authority specially enpowered by the
Central Covernment; (2) by the State Governnent; (3) by the
Central Covernment.

The detenu on being served with the order of detention
having regard to the constitutional protection contained in
clause (5) of Article 22 of the Constitution of Indiais
entitled to be afforded an earliest opportunity of naking a
representation there-against. Cause (5) of Article 22 of
the Constitution of India obligates the authority naking the
order of preventive detention : (1) to conmunicate to the
det enu the grounds on which the order of detention has been
made; (2) to afford the detenu the earliest opportunity of
maki ng a representati on agai nst the order of detention
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A right to nake a representation is, therefore, a facet

of fundanmental right. Article 22(5) of the Constitution
does not state as to before whom such representation is to
be made, and provisions therefor are laid down in the
statute under which the detenu has been detained. It is now
wel | -settl ed that the object and purpose of the
representation is to enable the detenu to obtain relief at
the earliest opportunity wherefor, he may nake
representati on before such authority which can revoke the
same by setting himat liberty. The cleavage in opinion of
this Court as to whether the detaining authority can pass an
order revoking the order of detention cane up for

consi deration before a Constitution Bench of this Court in
Kam eshkumar |shwardas Patel (supra) wherein this Court in
no uncertain terns held that the revoking authority has the
requisite jurisdiction to revoke an order of detention.
Upon service of the order of detention on the detenu, the
det ai ning ‘authority or the State Government is obligated to
forward to the Central Governnent a report thereabout;
whereafter the latter is entitled to consider at its
earliest opportunity, the validity or otherw se thereof so
as to enable it to intervene in appropriate cases by
exercising its power of revocation. Furthernore, the
representation of the detenu, if any, at a later stage is
required to be considered by the Central” Governnent in
terms of Section 11 of the Act which read thus :

"11. Revocation of detention orders.-
(1) Wthout prejudice to the provisions
of section 21 of the Ceneral Clauses
Act, 1897, a detention order nay, at any
time, be revoked or nodified \026

(a) notw t hst andi ng t hat ‘the order has
been nade by an officer of a State
Government, by that State

CGovernment or by the Centra

Gover nment ;

(b) notw t hst andi ng that the order has
been nade by an officer of the

Central Government or by a State
CGovernment, by the Centra

Gover nment .

(2) The revocation of a detention

order shall not bar the making of

anot her detention order under section 3
agai nst the sanme person."

A bare perusal of Section 11 of the Act would clearly
shows that the authority vested in the Central Governnent
or the State Governnent to revoke an order of detention is
wi t hout prejudice to the provisions contained in Section 21
of the General C auses Act, 1897. In terms of Section 21 of
the General C auses Act, an authority who passes an order
has the jurisdiction can revoke the sane.

The power of the State Governnent or the Centra
CGovernment, therefore, is in addition to the power of the
detaining authority to revoke an order of detention. A
detenu in law, therefore, is entitled to nake different
representations before different authorities at different
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times in terns of statutory as also constitutional schenes.

Each authority, concededly, is required to apply its
mnd on the materials placed on records and pass an order
either rejecting or allowing the said representation. A
representation of the detenu having regard to clause (5) of
Article 22 of the Constitution of India nust also be
di sposed of within a reasonable tine.

It is equally well-settled that the constitutiona
right to make a representation includes the right to obtain
proper consideration thereof by the authority to whomit is
made.

Woul d that nean, as has been held by the Hi gh Court,
that a representati on made before one authority must al so be
consi dered by other authorities? The answer to the said
guestion nmust be rendered in the negative. If it is to be
assumed that the three different authorities before whomthe
representations are nade are required to obtain copi es of
the representations nmade to the others; before a
representation is considered, the concerned authority wll
have to make an enquiry fromthe authorities as to whether
a representation had been made to it and if the answer
thereof is in the affirmative, to obtain a copy thereof.

Once such a enquiry is nade and  eventually if in the
meanwhi | e an order .on such representation has been passed by
the concerned authority, the same would al so be required to
be obtained. Apart fromthe fact that such procedure is not
contenpl ated, a great delay woul d ensue thereby which woul d
run counter to the constitutional schenes, as the detenu has
a fundanental right to have the same consi dered and obtain
an order on his representation by the appropriate authority
at the earliest opportunity.

Keeping in view the aforenentioned principles, we my
exam ne the decisions relied upon by the H gh Court.

In Kubic Darusz (supra), the question which arose was
as to whether the grounds of detention are required to be
supplied to the detenu in the |anguage understood by him so
as to enable himto nake an effective representation and
that the representation submtted by himwas required to be
consi dered, acted upon or replied by all the authorities.
This Court observed that indisputably, the representation
may be made by the detenu to the appropriate Government and
it is the appropriate Governent that has to consider the
representation within a reasonable tinme hol ding

"...Even if the Advisory Board had made
a report uphol ding the detention the
appropriate Governnent is not bound by
such opinion and it may still, on
considering the representation of the
det enu and keeping in view all the facts
and circunstances relating to the case,
come to its own decision whether to
confirmthe order of detention or to

rel ease the detenu; as in that case
there was nothing to show that the
CGovernment considered the representation
bef ore maki ng the order confirm ng the
detention. The Constitutional obligation
under Article 22(5) was not conplied
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with. In the instant case there was no
consi deration before and even after the
Advi sory Board consi dered the case of
the detenu. It can not therefore, be
said that the representati on was

di sposed of in accordance with |aw "

In Smt. Gacy (supra), the detenu s case was referred
to the Central Advisory Board by the Central Government and
during the pendency of the reference before it, a
representati on was made to the Advisory Board. The Advisory
Board considered the reference relating to the detenu made
by the Central Governnent and al so the detenu’s
representation subnitted to it and opined that there was
sufficient cause to justify his preventive detention. The
order of Central GCovernnent confirming his detention was
passed thereafter. This Court, in the fact situation
obt ai ning therein, held that the detenu has a dual right to
get his representation disposed of by the Advisory Board and
the detaining authority independently stating

"...The contents of Article 22(5) as
wel |l as the nature of duty inposed
thereby on the detaining authority
support the view that so long as there
is a representation made by the detenu
agai nst the order of detention, the

af oresai d dual obligation under Article
22(5) arises irrespective of the fact
whet her the representation is addressed
to the detaining authority or to the
Advi sory Board or to both. The node of
address is only a matter of form which
cannot whittle down the requirenent of
the constitutional mandate in Article
22(5) enacted as one of the safeguards
provided to the detenu in case of
preventive detention."

The Constitution Bench of this Court in Kam eshkumar
| shwardas Patel (supra) was dealing with a situation where
the Joint Secretary to the Governnent of India, Mnistry of
Fi nance, who was the specially enpowered officer to nake an
order of detention under Section 3 of the COFEPCSA Act,
forwarded the representation nade to himby the Centra
Government which was eventually rejected by the latter.
Agrawal , J. speaking for the Bench noticed the provisions of
Sections 3 and 11 of the COFEPOSA Act as al so Section 21 of
the General O auses Act and upon considering a | arge nunber
of deci sions answered the question thus :

"Where the detention order has been
made under Section 3 of the COFEPCSA Act
and the PIT NDPS Act by an officer

speci ally enpowered for that purpose
either by the Central Governnent or the
State CGovernnent the person detai ned has
aright to make a representation to the
said officer and the said officer is
obliged to consider the said
representation and the failure on his
part to do so results in denial of the
right conferred on the person detained
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to nake a representation against the
order of detention. This right of the
detenu is in addition to his right to
make the representation to the State
Government and the Central Governnent
where the detention order has been made
by an officer specially authorized by a
State CGovernment and to the Centra
Covernment where the detention order has
been made by an officer specially
enpowered by the Central Government, and
to have the sanme duly considered. This
right to nake a representation
necessarily inplies that the person
det ai ned nust be inforned of his right
to nake a representation to the
authority that has made the order of
detention at the time when he is served
with the grounds of detention so as to
enabl e himto make such a representation
and the failure to do so results in
denial of the right of the person

detai ned to nake a reprsentation.”

In that case, inter alia, thefollowing question had
arisen for consideration before the Full Bench of the High
Court

"(3) Does failure to take independent
deci si on on revocation of order
of detention by the specially
enpower ed of fi cer under the
COFEPCSA Act and nerely
forwarding the same with
recomendation to reject, result
in non-conpliance with
constitutional safeguard under
Article 22(5) of the
Constitution ?

Referring to Sat Pal vs. State of Punjab and Ot hers
[(1982) 1 SCC 12], Raj Kishore Prasad vs. State of Bihar
[(1982) 3 SCC 10] as also the decision in Santosh Anand vs.
Union of India [(1981) 2 SCC 420], it was held

"...Having found that the

representati on of the person detained
was not considered by the officer making
the order of detention the Hi gh Court
was in error in holding that the said
failure on the part of the detaining
authority to consider and decide the
representation is not fatal to the order
of detention. W are, therefore, unable
to uphol d the answer given by the Ful
Bench to Question No.3 and, in our view,
the said question should be answered in
the affirmative. On that basis it has
to be held that since there was a denia
of the constitutional safeguard provided
to the detenu under Article 22(5) of the
Constitution on account of the failure
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on the part of the officer who had made
the order of detention to independently
consi der the representation subnmitted by
the detenu against his detention and to
take a decision on the said
representation the further detention of
the detenu | shwardas Bechardas Patel is
rendered illegal..."

The deci sions of this Court whereupon reliance has been
pl aced by the Hi gh Court, therefore, nowhere state that copy
of the representati on made by the detenu to one authority
nust be placed before all the authorities and all such
authorities al so shoul d consider and pass orders on those
representations, though really not nmade to any one of them

The inpugned judgnent and order, therefore, cannot be
sustai ned, which'is set aside accordingly.

However, ‘ordinarily we woul d have remtted the matter

back to the High Court for consideration on other questions
raised in the wit petition by the respondent herein but as
the period of detention has'|ong expired, we do not intend

to do so. We, therefore, do not w sh to express any
opi nion on the validity or otherw se of the order of
detenti on.

This appeal is disposed of with the aforenentioned
observations. No costs.




