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ACT:

Di sciplinary proceedi ngs-Del hi Mnicipal Corporation Act,
1957--Ss. 92, 95(1) and proviso, 491 and 504--Rermoval by
of ficer subordinate to the appointing authority-Effect of
del egati on of functions by the appointing aut hority-
Subordination is of rank and not flinctions--Protection
cannot be destroyed by the concept of agency.

HEADNOTE:

By the Del hi Municipal Corporation Act, 1957 the Del hi / Road
Transport Authority Act, 1950, was repealed and t he
functions of the Authority were taken over by the
Cor por at i on. Every enployee-. of the Authority st ood
transferred to and became an enpl oyee of —the Corporation
from January 1958.

Under s. 92 of the Corporation Act the power of appointing
muni ci pal officers and other municipal enployees to posts
carrying a (mnimum nonthly salary of Rs. 350/- vest in the
CGeneral Manager (Transport). Section 95(1) dealing wth
disciplinary matters provides that every officer or other
enpl oyee shall be liable to be punished by such authority as
nmay be prescribed by regulations. By the proviso to
subsection (1) of s. 95 no officer or enployee “shall be
reduced in rank, compulsorily retired, renoved or dism ssed
by any authority subordinate to that by which he was
appoi nt ed. Section 491 read with 504 enmpowers the Ceneral
Manager (Transport) to direct by order that any power con-
ferred or any duty inposed on himby or under the Act shal
be exercised and perfornmed also by any nmunicipal officer
specified in the order

Respondent No. 2 was originally enployed as a driver in the
Del hi Transport Authority. He became an enpl oyee of the
Corporation fromJanuary 1958. The mninmumnmonthly salary
drawmn by himwas |ess than Rs. 350/-. After a disciplinary
enquiry the Assistant Ceneral Manager renoved the respondent
from service with effect from My 16, 1963. The Labour
Court, in an application wunder s. 33 (2) (b) of the
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Industrial Disputes Act, did not grant approval of the
action on the ground that the General Manager alone could
have renobved himfromservice. The High Court confirned
this view It was common ground that the General Manager
(Transport) had by order issued in 1961 del egated his power
to the Assi st ant General Manager to appoi nt and
consequent |y, to renove from service a driver like
respondent No. 2. 1In the appeal to this Court it was
contended by the appellant Undertaking that the respondent
was originally enployed by the WMnager of the Road
Transport Authority constituted under the 1950 Act and on
the repeal of that Act and the take over of the authority by
the Corporation any officer of the appellant Undertaking
conpetent to appoint or renbve a driver was entitled to
renove himfrom service; that the Assistant General Manager
of the Undertaking could not be described as an authority
subordinate to the Manager of the Delhi Road Transport
Aut hority; and that in arny event the Assistant Genera
Manager had become an agent of the General Manager

Di sm ssing the appeal

115

HELD : (i) Respondent No. 2 at the time of his absorption in
January 1958, would be deened to have been appointed under
s. 92(1) (b) which would nmean that he was appointed by the
General WManager (Transport). Bei ng so, appointed, no
subordinate of his including the Assistant General Manager
woul d be entitled to renove himin viewof s. 95(1) proviso.
The only consequence of the del egation of functions of the
CGeneral Manager to the Assistant General Manager would be
that if after 1961 the Assistant General Manager nakes the
appoi ntnent of a driver like respondent No. 2 he would no
doubt be entitled to renove himfrom service. [ 118D E

(ii)A protection which is given to an enployee by 'statute
cannot be nullified by rules and regul ations authorised by
the statute itself. |If the Corporation itself could not
have by a regul ation destroyed the protection given by the
statute to respondent No. 2, it would be inappropriate to
say that General Manager by ‘an order del egating hi s
functions to the Assistant General Manager under s. 491 read
with 594 the Corporation Act could destroy the protection.
The true position in lawis that while sections 491 and 504
read together authorised the General Manager (Transport) to
del egate his powers-and functions to a subordinate they did
not authorise delegation of his rank. Wat is involved  in
matters of appointnent and renmpval is the status-and rank of
the enpl oyee and the status and rank of the authority taking
action. VWhen the proviso to sub-section (1) of s. 95 says
that an officer and an enpl oyee shall not be dism ssed by
any authority subordinate to that by which he was appointed
the subordination is of tank and not functions. [120D H]

R T. Rangachari v. Secretary of State, 64 |ndian Appeal s,

40, referred to.

Itis inplicit in the statutory prohibition debarring
renoval by a,lesser authority, that the appointing authority
has to personally apply its mind to the question of renoval
and cannot delegate such a function. The protection
provided cannot be destroyed by inmporting concepts of
agency. [121(

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1518 of
1971.

Appeal by special |eave fromthe judgment and order dated
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the 21st January 1971 of the Delhi H gh Court in Cvil Wit
Petition No. 719 of 1969.
M C. Chagla, and S. K. Dhol akia, for the appellant.
R K. P. Shankardass D. N. Vohra, H K Puri and S. K
Dhi ngra, for respondent No. 2.
The Judgrment of the Court was delivered by
PALEKAR, J. This is an appeal fromthe judgnent and Order
dat ed January 21, 1971 of the Delhi High Court in Cvil Wit
Petition No. 719/1969.
Respondent no. 2 Ved Prakash was originally enployed as a
Driver in the Del hi Road Transport Authority which had been
constituted wunder the Del hi Road Transport Authority Act,
1950.
116
The Del hi Munici pal Corporation Act, 1957 came into force in
January, 1958By section 516(1)(a) of the Corporation Act,
the Del hi RoadTransport Authority Act, 1 50, stood repeal ed
and in virtue ofseveral ot her sections of the
Corporation Act the functions of the Delhi Road Transport
Aut hority were taken over by the Corporation. Under section
511 every officer and enployee of the Transport Authority
stood transferred to and becone an officer and enpl oyee of
the Corporation. Thus respondent no. 2 becane an enployee
of the , Corporation from January, 1958.
A disciplinary enquiry was started agai nst respondent no. 2
by the Assistant General Manager (Transport) in 1962 and the
Assi stant Ceneral Manager decided to renpbve respondent no. 2
from service with effect from16-5-1963. At that time an
I ndustrial dispute was pending before respondent no. 1, the
Presiding Oficer of the Labour Court, ~and hence an
application was made under section 3 3 - (2) (b) of the
I ndustrial Disputes Act for approval of the proposed action
of renoval of respondent no. 2 from , service. Respondent
no. 1 did not approve of the action on the ground that the
Order for renoval was made by the Assistant General & Manager
and not the General Manager who al one coul d have renpved him
from service. That order was challenged in the Hi gh Court
whi ch, however, agreed with the view taken by respondent no.
1. Hence the present appeal
The short point with which we are concerned is whether the
Assi st ant Gener al Manager of t he, Del hi Transport
Undertaking of the Minicipal Corporation of Delhi was a
conpetent authority to renove respondent no. 2 from service
There is no dispute that under section 511(1) of the Corpo-
ration Act, respondent no. 2 becane an enployee of the
Corporation from January, 1958. (By reason of section 516(2)
(a) his appointnent continued in force and was ~deened to
have been nade under the provisions of the Corporation Act).
Section 92 which cones under Chapter VI of the Corporation
Act dealing wth Minicipal officers and other Minicipa
enpl oyees, so far as is relevant, is as follows :
"92(1) Subject to the provisions of section 89
the power of appointing nunicipal officers and
ot her nunici pal enpl oyees, whether tenporary
or permanent, .
(b)to posts carrying a mninmm nonthly
sal ary (exclusive of allowances) of |ess than
three hundred and fifty rupees. shall vest
in.......... the General Manager (Transport)."
117
The m nimum nonthly salary of respondent no. 2 was |ess than
Rs. 350/- and hence the, appropriate authority wunder the
Corporation Act to appoint respondent no. 2 would be the
General Manager (Transport).
Section 95 deals with disciplinary actions agai nst nunicipa
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officers and enployees. Sub-section 6 provides "every
nmuni ci pal officer or other municipal enployee shall be
liable to have his increments or pronotion withheld or to be
censured, reduced in rank, compulsorily retired, renoved or
di sm ssed for any breach of any departnental regulations or
of discipline or for carel essness, unfitness, neglect of
duty or other msconduct by such authority as nmay be
prescribed by regulations." The first proviso to the above
sub-section reads "Provided that no such officer or other
enpl oyee as aforesaid shall be reduced in rank, conpulsorily
retired, renmoved or dism ssed by any authority subordinate
to that by which he was appointed.”
In view of the proviso referred to above it was contended on
behal f of respondent no. 2 that he cannot be renobved by any
aut hority subordinate to the General Manager (Transport) and
since the Assistant General Manager was a subordinate of the
General Manager, the- Order of renoval was unauthorised and
illegal. That contention has been upheld by the H gh Court.
Two nore provisions of the Corporation Act have to be
noticed ‘at- this stage. They are sections 491 and 504 in
Chapter XXV -entitled "Mscell aneous". Section 491 is as
foll ows
"The Conmi ssioner may by order direct that any
power ‘conferred or any duty inposed on him by
or under this Act shall, in such circunstances
and  under such conditions, if any, as may be
specified in the order, be  exercised and
performed also by any nunicipal officer or
ot her * nuni ci pal enployee specified in the
order."
Section 504 so far as is relevant is as
fol |l ows
"Save as expressly provided-in this ‘Act and
unl ess the context otherw se requires,-
Any ref erence in this Act to t he

Commissioner.......... ... shall be construed.
(ii) inrelationto any matter pertaining to
t he Del hi

Transport Undertaking, as a reference to the

General Manager (Transport).......... "
Reading these two provisions together one sees  that the
General Manager (Transport) is entitled by order to direct
that any power conferred or any duty inposed on him by or
under the Act shall be exercised and perforned al so by any
muni ci pa
118
of ficer or other nunicipal enployee specified.in the order
It is conmmon ground that the General Manager (Transport) has
by an order issued in 1961 delegated his power to the
Assi stant General Manager to appoint and, consequently, to
renove fromservice a driver |ike respondent no. 2.
M. Chagl a, appearing on behalf of t he, appel | ant
Undert aki ng, contended that respondent no. 2 had been
actually appointed by the Mnager of the Delhi Road
Transport Authority constituted wunder the Delhi Road
Transport Authority Act, 1950 and on the repeal of that Act
and the take over of the Authority by the Corporation, any
of ficer of the appellant Undertaking, conpetent to appoint
or remove a driver, was entitled to renpbve himfrom service.
The Assistant General Manager of the Undertaking could not
be described as subordinate to the Manager of the Del hi Road
Transport Authority because factually he was not. Ther e-
fore, he contended, the provision 'that he shall not be
renoved by the authority subordinate to that by which he was
appointed’ found in section 95 of the Corporation Act was
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i nappl i cabl e. In our opinion, the contentionis not well
f ounded. The proviso to section 95 sub-section (1) gives

protection to every officer and enpl oyee of the Undertaking
that he may not be rempved or disnissed fromservice by an
authority subordinate to that by which he was appointed. It
may be that in 1961 the functions of the General Manager
(Transport) had been delegated to the Assistant GCenera
Manager . The only consequence is that if after 1961 the
Assi stant Ceneral Manager nakes the appointnment of a driver
i ke respondent no. 2, he would no doubt be entitled to
renove himfrom service. But so far as respondent no. 2 is

concerned his individual position will have to be determ ned
with reference to the tine when he was absorbed in
Corporation Service. That was in January, 1958. Section

516 while repealing the Del hi Road Transport Authority Act,
1950 by clause (a) of sub-section (1) protects t he
appoi nt nent s made under that Act. Sub-section 2(a) provides
"Not wi thstandi ng~ the provisions of sub-section (1) of this

section (a) any appointnent............ nade and in
force i'medi ately before the est abl i shnent of t he
Corporation, shall, in so far as it i's not inconsistent with
the provisions of this Act, continue in force and bedeened
to have been made under the provisions ofthis Act ,
unless and until it is superseded by any appoi ntnent made

under the said provisions."Since under section 92 (1) (b)
already referred to the power of appointing nunicipa
enpl oyees to posts carrying a mnimumnonthly salary of Rs.
350/ - vested in the General Manager (Transport), Respondent
no. 2, at the time of his absorption in January, 1958 would
be deemed to have been appoi nted under
119
section 92 (1) (b) which would nean that he was appoi nted by
the GCeneral Manager (Transport). Being so appointed, no
subordinate of his including the Assistant General | Manager
(Transport) would be entitled to renove himfromservice in
vi ew of section 95(1) proviso.
Section 95(1) dealing with disciplinary action agai nst nuni -
cipal officers and enployees specifically provides that
every officer or other nunicipal enployee shall be liable to
be punished in the several ways referred to in that ~section
by such authority as may be prescribed by regul ations. The
definition of the word ' regulation’ givenin clause 48 of
section (2) is as follows : "Regulation" neans regulation
nade by the Corporation under this, Act by notification in
the official gazette. |In other words, the power of making
regul ations is vested in the Corporation and it is open to
the Corporation to prescribe by regulati on who woul d be the
authority to punish any nunicipal officer or enployee for
his delinquency. Such a regulation may provide that an
enpl oyee of the status of respondent no. 2 can be renoved,
for exanple, by the Assistant CGeneral Manager. And yet by
virtue of the proviso to that sub-section respondent no. 2
woul d be protected agai nst any such action of the Assistant
General Manager Dbecause his appointing authority was the
General Manager and the Assistant General Manager was his
subor di nat e. A simlar situation had arisen in R T
Rangachari v. Secretary of State(l). The appel | ant
Rangachari had been appointed by the Inspector GCeneral of
Police but his dism ssal was ordered in 1928 by an officia
lower in rank than the Inspector General. Rangachar i
cl ai med protection under section 96(b) of the Governnment of
India Act, 1919 which so far as we are concerned was as
foll ows

"Sub-section (1) Subject to the provisions of

this Act and the rul es nade thereunder every
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person in the Cvil Service of the Crown in
I ndi a holds office during his Maj esty’s
pl easure and nmay be enployed in any manner
required by a proper authority wthin the
scope of his duty but no person in that
service may be dismssed by any authority
subor di nat e to that by whi ch he was
appoi nted. "
Since rul es had been framed by which the power of disnissa
had been del egated by the I nspector General of Police to a
subordinate authority it was contended, though with certain
amount of hesitation, that the dism ssal of Rangachari was
pr oper. Lord Roche delivering the judgnent in the case
observed "The courts bel ow held that the power of disnissa
was in fact del egated and
(1) 64 Indian Appeals, 40.
120
was lawfully delegated to the person who purported to
exercise i't. Counsel for the respondent candidly expressed a
doubt as to the possibility of naintaining this view and
indeed it is manifest that if power to delegate this power
could be taken under the rules, it would w peout a proviso
and destroy a protection contained not in the rules but in
the section itself. ~Their Lordships are clearly of opinion
that the dismssal 'purporting to be thus ordered in February
was by reason of its origin bad and inoperative. It is
mani fest that the stipulation or proviso as to dismssal is
itself of statutory force and stands on a ‘footing quite
other than any matters of rule which are of infinite variety
and can be changed fromtimeto tine. It is plainly
necessary that this statutory safeguard shoul d be  observed
with the utnobst care and that a deprivation of pension based
upon a dism ssal purporting to be nade by an official who is
prohi bited by- statute fromnmaking it rests upon an illega
and i nmproper foundation."
It is, therefore, clear that a protection which is given to
an enpl oyee by the statute cannot be nullified by rules and
regul ations authorised by the statute itself. In / other
words, any regul ation made by the Corporation which’ would
have authorised the Assistant General Manager to renove
respondent no. 2 from service would have been inoperative
gua respondent no. 2, as his appointing authority was the
General WManager (Transport). The question nowis whether,
if the Corporation itself by any regulation could not have
destroyed the above protection given by ~the -statute to
respondent no. 2, it would be appropriate to say that the
CGeneral Manager by an order delegating his functions to the
Assi stant Ceneral Manager under sections 491 r/w 504 of  the
Corporation Act could destroy the protection. Since the
General Manager (Transport) is an officer of the Corporation
and subordinate to the Corporation, it will anmount to saying
that what the Corporation could not do by a regulation could
be done by an officer of the Corporation by nerely
del egating his functions to the Assistant CGeneral Manager
The position would | ook ridiculous. The true position in’
law is that while sections 491 & 504 read t oget her
aut hori sed the General Manager (Transport,) to delegate his
powers and functions to a subordinate, they did not
aut horise delegation of his rank. , What is involved in
matters of appointnent and renmpval is the status and rank of
the enpl oyee and the status and rank of the authority taking
action. When the proviso to subsection (1) of section 95
says that an officer and an enpl oyee shall not be disnissed
by an authority subordinate to that by which he was
appoi nted the subordination is of rank and not of functions.
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The proviso places an enbargo on any subordinate of the
appoi nting authority fromrenoving or dism ssing an enpl oyee
fromservice and, therefore, the High

121

Court was right in holding in the present case that the
renoval of respondent no. 2 by the Assistant General Manager
(Transport) was illegal

M. Chagla then contended that by reason of the delegation
the Assistant GCeneral Manager had becone an agent of the
General Manager and the act of the Assistant Ceneral Manager
nmust be deemed to be the act of the General Manager hinself.
We are not concerned here with the |law of a agency. It is
inmplicit in the statutory prohibition debarring renoval by a
| esser authority, that 'the appointing authority has to
personally apply its mnd to the question of renmoval and
cannot del egate such a function. Since the authority which
can ’'renove an-enployee is the appointing authority or its
superior in office, the protection thus provided cannot be
destroyed by inporting concepts of agency.

In the result the appeal fails and is dismssed with costs.
K. B. N Appea
di sm ssed
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