http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

CASE NO.:
Appeal (civil) 2693 of 2007

PETI TI ONER
Madi shetti Bala Ranmul (D) By LRs

RESPONDENT:
The Land Acquisition Oficer

DATE OF JUDGVENT: 17/05/2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

ClVIL APPEAL NO. 2693 OF 2007
[Arising out of S'L.P. (Civil) No. 17397 of 2005]

S.B. SINHA, J :

1. Leave granted.

2. Thi s appeal is directed agai nst -a judgnent and order 09.02.2005
passed by a Division Bench of the Andhra Pradesh Hi gh Court whereby and
wher eunder the appeal preferred by the respondent herein under Section 54
of the Land Acquisition Act, 1894 (for short, 'the Act’) against a judgnent
and award dated 02.01. 1999 passed by the Principal Senior Cvil Judge,
Warangal in O P. No. 72 of 1997 was allowed in part.

3. Certain basic fact of the matter-is not in dispute.

42 acres 08 guntas of |and situated in Hanankonda Vil | age was
acquired for a public purpose, nanely, excavation of Kakatiya canal. A
draft notification was published in the District Gazette under Section 4 of the
Act for acquisition of 4 acres 10 guntas of the land /in Survey No.622 on
16. 03.1979. Possession of the said |and was taken over on 18.05.1979. An
award was passed by the Land Acquisition Oficer on 12.06.1988 fixing the
mar ket val ue of the acquired | and @Rs. 75,000/- per acre. The said award,
however, was confined to 1 acre 5 guntas only as the bal ance 3 acres 5
guntas of land was held to be belonging to the Governnment of Andhra
Pradesh. A wit petition filed thereagai nst, which was marked as Wit
Petition No. 10387 of 1989, was allowed by the H gh Court of Andhra
Pradesh by a judgment and order dated 17.11.1989 directing the Collector to
refer the dispute to the Court in terms of Section 30 of the Act. However,
|ater on, it was found by the respondent that the entire 4 acres 10 guntas of
| and bel onged to the appellants.

4. The Parliament enacted the Land Acquisition (Arendnent) Act, 1984
whi ch cane into effect on or about 24.09.1986. As in terms of the said
amendment, an award was to be passed within a period of two years from

the date of issuance of the notification, another notification was issued by
the Collector in respect of the said 3 acres 5 guntas of |and on or about
23.12.1991. In respect of the said area, another award was passed by the
Land Acquisition Officer at the sane rate, nanmely, Rs.75,000/- per acre with
all the statutory benefits except additional market value. Wen a wit
petition was filed before the Hi gh Court by Appellants, which was marked

as Wit Petition No. 16220 of 1994, by its judgnment dated 18.12.1995 the

Hi gh Court directed the Land Acquisition Oficer to grant additional narket
value in ternms of Section 23(1)(a) of the Act and interest as per Section 34
thereof fromthe date of taking possession, pursuant whereto and in
furtherance whereof a supplenmental award was passed on 12.06.1998. A
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reference was nade by Appellants in terns of Section 18 of the Act and by a
j udgrment and order dated 02.01.1999, the Principal Senior Cvil Judge

awar ded conpensation for acquisition of the said | and @Rs. 60/- per square
yard as agai nst the claimof Rs.150/- per square yard. However, the |earned
Judge granted additional market value and interest fromthe date of taking
possession till the date of award, hol ding

"I'n the result it is ordered as follows :

i) The Caimant is entitled to market val ue of
the acquired land at Rs. 60/- per sg. yard.

i) The Claimant is entitled to solatiumat 30%
on the enhanced nmar ket val ue.

iii) The Caimants are also entitled to
addi ti onal market value at 12% P. A. on the
enhanced nar ket value from 1.05.1979 to

06. 05.1994,

iv) The Claimants is entitled tointerest @9 %
p.a. for one year from 18.05.1979 and @
15% p. a. , thereafter on the enhanced
mar ket value till the paynment is nade or
deposi ted

The reference is answered accordingly."

5. An appeal was preferred thereagai nst by Respondent and by reason of
the i npugned judgnment, the High Court held that Appellants are not entitled
to additional market value and interest fromthe date of taking of the
possession till the date of the award:

6. Ms. K Amareshwari, the|learned Senior Counsel appearing on behalf
of Appellants, would submt that having regard to the fact that Section
23(1)(a) of the Act was introduced by the Anending Act 68 of 1994

providing for additional market value @ 12% per annum from the date of
taki ng possession till the date of the award whi chever is earlier, Appellants
becane entitled thereto with effect from 18.05.:1979.

7. It was contended that possession having been taken interms of the
provi sions of the Act, and furthernore having regardto the fact that the
H gh Court of Andhra Pradesh issued a direction in that behalf inits
judgrment dated 28.12.1995 passed in Wit Petition No. 16220 of 1994 and
the Land Acquisition Oficer having granted the sane, anount coul d not
have been reduced in view of Section 25 of the Act.

8. M. Rahul Shukla, |earned counsel appearing on behal f of the
respondent, on the other hand, subnmitted that no compensation is payable for
t aki ng possession of the land de' hors a valid notification under the Act.

9. The short question which, therefore, arises for consideration is as to
whet her Section 25 of the Act will have any application in the fact of the
present case. Two notifications were issued separately. The second

notification was issued as the first notification did not survive. Valuation of
the market rate for the acquired land, thus, was required to be determni ned on
the basis of the notification dated 23.12.1991. The earlier notification |ost
its force. If the notification issued on 16.03.1979 is taken into consideration
for all purposes, the subsequent award awardi ng market value of the |land @

Rs. 65/- per square yard cannot be sustained. As the said market val ue has

been determ ned having regard to the notification issued on 23.12.1991
possessi on taken over by Respondent in respect of 3 acres 5 guntas of | and,
pursuant to the said notification dated 16.03.1979 was in the eye of |aw,
therefore, illegal. The Hi gh Court evidently directed grant of additiona
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mar ket val ue @ 12% per annum on the enhanced market value fromthe date
of the publication of the notification dated 23.12.1991 as al so interest
thereupon fromthe said date in stead and place of 18.05.1979. W
general |y agree therew th.

10. The findings of the H gh Court cannot be faulted in strict sense of the
law. We generally agree therewth.

11. In RL. Jain (D) By L.Rs. v. DDA and Qthers [(2004) 4 SCC 79], a
t hree-Judge Bench of this Court, opined

"11. In order to decide the question whether the
provi sions of Section 34 of the Act regardi ng paynent of
interest would be applicable to a case where possession
has been taken over prior to issuance of notification
under Section 4(1) of the Act, it is necessary to have a
| ook at the schene of the Land Acquisition Act.
Acqui sition means taking not by voluntary agreenent but
by authority of an Act of Parlianment and by virtue of the
conpul sory powers thereby conferred. In case of
acquisition'the property is taken by the State pernmanently
and the title to the property vests in the State\005"

12. Noticing the provisions of the Act it was held that possession can be
taken over only after an-award is nade. It was observed

"\ 005Section 17 is/in the nature of an exception to Section
16 and it provides that in cases of urgency, whenever the
appropriate Governnment so directs, the Collector, though

no such award has been nade, may, on the expiration of
fifteen days fromthe publication of the notice mentioned
in Section 9(1), take possession-of any |and needed for a
public purpose and such land shall thereupon vest
absolutely in the Governnent, free fromal

encunbrances. The urgency provision contained in

Section 17(1) can be invoked and possession can be

taken over only after publication of notification under
Section 9(1) which itself can be done after publication of
notification under Sections 4(1) and 6 of the Act. Even
here in view of sub-section (3-A) the Collector has to
tender 80 per cent of the estinmated anount of

conpensation to the persons interested/entitled thereto

bef ore taking over possession. The schene of the Act

does not contenpl ate taking over of possession prior to

the issuance of notification under Section 4(1) of the Act
and if possession is taken prior to the said notification it
will be dehors the Act. It is for this reason that both
Sections 11(1) and 23(1) enjoin the deternination of the
mar ket val ue of the land on the date of publication of
notification under Section 4(1) of the Act for the purpose
of determ ning the anount of conpensation to be

awar ded for the |land acquired under the Act\005"

It was furthernore held

"12. The expression the Collector shall pay the
amount awarded with interest thereon at the rate of nine
per centum per annum fromthe tinme of so taking
possession until it shall have been so paid or deposited
shoul d not be read in isolation divorced fromits context.
The words such conpensation and so taking possession
are inmportant and have to be given nmeaning in the |ight
of other provisions of the Act. Such conpensation woul d
nean t he conpensation determined in accordance with
ot her provisions of the Act, namely, Sections 11 and 15
of the Act which by virtue of Section 23(1) nean narket
value of the land on the date of notification under Section
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4(1) and other ampunts |like statutory sum under sub-
section (1-A) and sol ati um under sub-section (2) of
Section 23. The heading of Part Il of the Act is

Acqui sition and there is a sub-headi ng Taki ng Possessi on
whi ch contains Sections 16 and 17 of the Act. The words
so taking possession woul d therefore nean taking
possession in accordance with Section 16 or 17 of the
Act. These are the only two sections in the Act which
specifically deal with the subject of taking possession of
the acquired land. Clearly, the stage for taking possession
under the aforesaid provisions would be reached only
after publication of the notification under Sections 4(1)
and 9(1) of the Act. If possession is taken prior to the
i ssuance of the notification under Section 4(1) it would
not be in accordance with Section 16 or 17 and will be

wi t hout any authority of |awand consequently cannot be
recogni sed for the purposes of the Act. For parity of
reasons the words fromthe date on which he took
possession of the l.and occurring in Section 28 of the Act
woul d al so nean lawful taking of possession in
accordance with Section 16 or 17 of the Act. The words
so taking possession can under no circunmstances nean
such di spossessi on of ‘the owner of the |and which has
been done prior to publication of notification under
Section 4(1) of the Act which is dehors the provisions of
the Act."

It was observed

"18. In a case where thelandowner is dispossessed
prior to the issuance of prelimnary notification under
Section 4(1) of the Act the Governnent nerely takes
possession of the |and but the title thereof continues to
vest with the |Iandowner. It is fully open for the
| andowner to recover the possession of his |and by taking
appropriate | egal proceedings. He is therefore only
entitled to get rent or dammges for use and occupation for
the period the Governnent retains possession of the
property. \Were possession is taken prior to the issuance
of the prelimnary notification, in our opinion, it will be
just and equitable that the Collector may al so determ ne
the rent or damages for use of the property to which the
| andowner is entitled while determ ning the
conpensati on anmpbunt payable to the | andowner for the
acqui sition of the property. The provisions of Section 48
of the Act lend support to such a course of action. For
del ayed paynment of such anount appropriate interest at
prevailing bank rate may be awarded.”

13. Yet again in Lila Ghosh (Snt.) (Dead) Through L. R Tapas Chandra

Roy etc. v. State of West Bengal etc. [(2004) 9 SCC 337], this Court held

"19. Even though the authority in Shree Vijay
Cotton & Gl MIls Ltd. appears to support the clai mants,
it is to be seen that apart from nmentioning Sections 28
and 34, no reasons have been given to justify the award
of interest froma date prior to comencenent of
acqui sition proceedings. A plain reading of Section 34
shows that interest is payable only if the conpensation
which is payable, is not paid or deposited before taking
possessi on. The question of paynent or deposit of
conpensation will not arise if there is no acquisition
proceedi ng. In case where possession is taken prior to
acqui sition proceedings a party may have a right to claim
conpensation or interest. But such a clai mwuld not be
ei t her under Section 34 or Section 28. In our view
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i nterest under these Sections can only start running from
the date the conmpensation is payable. Normally this
woul d be fromthe date of the Award. O course, there
may be cases under Section 17 where by invoking

urgency cl ause possessi on has bean taken before the
acqui sition proceedings are initiated. In such cases,
conpensation, under the Land Acquisition Act, would be
payabl e by virtue of the provisions of Section 17. As in
cases under Section 17 conpensation is payable interest
may run fromthe date possessi on was taken. However,
this case does not fall into this category."

14. In this case, however, the appellants herein were di spossessed
pursuant to a notification which for one reason or other could not be given
effect to. Another notification under Section 4 of the Act had to be issued.
The said notification was held to be not invalid. The State put forward the
claimin respect of a portion of a property which it could not do. Possession
must be obtai ned under a valid notification

15. The Land Acquisition O ficer took possession of the land on the basis

of a notification which did not survive. Respondent could not have

continued to hold possession of |and despite abatenent of the proceeding

under the 1984 Act. It was directed to be decided by the H gh Court upon a
reference nade by the Collector in ternms of Section 30 of the Act. The

State, therefore, itself realized that its stand in regard to the ownership of 3
acres and 5 guntas of |land was not correct. " It, therefore, had to issue another
notification having regard to the provisions contained in the Land

Acqui sition (Amendnent) Act, 1984.  \Wereas the Hi gh Court may be

correct in interpreting the question of law in view of the decision of this
Court, but the same woul d not nean that Appellants would not get anything

for being renaining out of possession from 1979 to 1991

16. Ms. Amareshwari relied upon Section 25 of ‘the Act which is as
under

"25. Amount of conpensation awarded by court not

to be | ower than the ambunt awarded by the

Col | ector.\027The anmount of conpensati on awarded by

the court shall not be |less than the anmount awarded by

the Col |l ector under section 11."

17. Section 25 of the Act nerely prohibits that total anount of the award
granted by the Collector cannot be reduced. —Section 25 whi ch has

undergone an anendnent in the year 1984, thus, nerely lays down that the

amount of conpensation awarded by the reference court shall not be |ess

than the amobunt awarded by the Collector, and in-no circunstances the

amount awar ded by the Coll ector can be reduced. Wat is an award is a

total sum and not the ingredients contained therein. An award nmade by the
Collector is in the formof an offer. It is in that sense only that the amount
cont ai ned therein cannot be reduced.

18. It is not the case of the appellants that the total anpunt of
conpensation stands reduced. |If it had not been, we fail to understand as to
how Section 25 will have any application in the instant case. ' Furthernore
Section 25 being a substantive provision will have no retrospective effect.
The original award was passed on 08.02.1981, Section 25, as it _stands now,
may, therefore, not have any application in the instant case.

19. In Land Acquisition Oficer-cumDSWO, A P. v. B.V. Reddy and
Sons [(2002) 3 SCC 463], this Court opined that Section 25 being not a
procedural provision will have no retrospective effect, holding

"6. Coming to the second question, it is a well-
settled principle of construction that a substantive
provi si on cannot be retrospective in nature unless the
provision itself indicates the same. The anended
provi sion of Section 25 nowhere indicates that the same
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woul d have any retrospective effect. Consequently,
therefore, it would apply to all acquisitions made
subsequent to 24-9-1984, the date on which Act 68 of
1984 cane into force. The Land Acquisition
(Amendrent) Bill of 1982 was introduced in Parlianent
on 30-4-1982 and cane into operation with effect from
24-9- 1984\ 005"

20. In the peculiar facts and circunstances of the case, although the

proper course for us would have to remand the matter back to the Coll ector

to determ ne the anpbunt of conpensation to which the Appellants would be
entitled for being remai ned out of possession since 1979, we are of the

opi nion that the interest of justice would be net if this appeal is disposed of
with a direction that additional interest @ 15% per annum on the anount

awarded in terms of award dated 02.01.1999 for the period 16.03.1979 til
22.12.1991, should be granted, which, in our opinion, would nmeet the ends

of justice.

21. The appeal is allowed in part and to the extent nentioned
her ei nbeflore. Appellant shall not be entitled to costs. Counsel’'s fee is
assessed at Rs: 50, 000/ -




