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DATE OF JUDGVENT: 03/01/2007

BENCH
Dr. ARIJIT PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:

JUDGVENT

W TH

C. A. 3987/2004, 3988-3989/2004, 3990/ 2004,
3991/ 2004 AND 3992- 3993/ 2004

Dr. ARIJIT PASAYAT, J.

Chal |l engein these appeals is to the judgnent rendered
by a Division Bench of ‘the Gujarat Hi gh Court which suo
notu registered a wit petition on the basis of the copies of
docunents purported to have been received from one Piyush
Soni. It was alleged that there were several irregularities and
illegalities in connection with the allotnment of land to
Sumangal am Co- oper ati ve Housi ng Soci ety Ltd. The Hi gh
Court entertai ned several other civil applications and passed
the i npugned judgnment inter alia holding that there were
several irregularities and illegalities conmmtted in the
allotment of land. The judgnent of the H gh Court in SCA No.
10640 of 2000 is the subject matter of challenge in these
appeals. Shri Altaf Ahmad, |earned Senior counsel was
appoi nted as Am cus Curi ae.

We have heard | earned counsel for the parties at |ength.

It is relevant to note that since valuation of the property
allotted was one of the major grounds which weighed with the
H gh Court while dealing with the matter, therefore, on-the
suggestion of counsel for the parties, Dr. Roshan H Namavati
an approved val uer was asked to determine the nmarket val ue

of the properties in question as on the date of allotnment i.e. on
1.3.1990. It appears that Hi gh Court found that one M. H K
Khan has di sposed of a plot for Rs.22,00,000/-. According to
the Hi gh Court sane was the market price at which the plot

i n question could have been transferred by Ahnedabad Urban
Devel opnent Authority (in short the 'AUDA' ) by applying the
principle of 10% appreciation in market value. Calculated on
that basis the High Court came to the conclusion that on the
basis of the price of land allotted to M. H K Khan the

al l ot ment was made at an unreasonabl e rate.

Dr. Roshan H Namavati has val ued that property in
guestion as foll ows:

" SUMVARY AND CONCLUSI ON

The results obtained by ne based on ny inspection of
properties under valuation as well as instances, the fair

mar ket value of F.P. No. 694, 695, 696 as on 1-3-1990 will be:

Based on H. K. Khans' (F.P. 695/17) sale of a of a
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devel oped small commercial plot.
= Rs. 575/- ps.nt.

Based on instances of 3 residential plots in the the
Bodakdev Schene.
= Rs. 540/- p.s.nt.

Based on instances of F.P. 109 of Thaltej T.P.
Schene which is diagonally opposite to F.P. 694, 695
695 and 696.

= Rs. 480/- p.s.m

In the light of the above, | amof the opinion that fair market

val ue of F.P. 694, 695 and 696 in an undevel oped stage, with
encroachment, having residential as also conmercial potentia
requiring infrastructure, earth - file as on 1.3.1990 will be 20, 494
x Rs.540/- P.s.nmt. = Rs.1,10,66,760/-"

The stand of the appellants i's unaninous to the extent

that they have all highlighted that the value at which transfer
has been made is in no way |l ess than the nmarket price. Mode
by which the H gh Court has nade the val uation has

practically no basis.

Broadly the issues addressed by the H gh Court in the
i mpugned judgnent are: (the parties are described as per their
position in the H gh Court)
1. Mx-up of identities between Respondent No.2 and
Respondent No. 4.
2. Inpersonation by the office bearers of Respondent
No. 2 as those of Respondent No. 4.
Suppressi on before the H gh Court in Special G vi
Application Nos. 3082 and 3781 of 1991 culninating in the
j udgrment dated 24.09.1991 of the fact that two other societies
bei ng Respondent nos. 2 and 3 existed and the | and had been
al l otted by Ahnedabad Urban Devel opnent Authority (AUDA)
to Respondent No.2 and not Respondent No. 4
It may be noted that Respondent No.2 was called
Sumangal am Cooper ati ve Housi ng Soci ety, Gandhi- Nagar
bearing registration No.9675 which was cancelled on
9.12.1996.
Respondent No.3 was cal | ed New Sumangal Cooperative
Housi ng Soci ety Ltd. Tal uka Daskroy bearing registration
No. 13338 whi ch al so cancelled on 9.12.1996.
Respondent No.4 is called Sumangal am Cooperative
Housi ng Soci ety, Bodakdev and bears registration No.1492.
Background facts vis-‘-vis Respondent No.2 are rel evant:
On 16. 07. 1987 Respondent No.2 made an application for
al l otment of |and adneasuring 6651 sq. ntrs. fromF.P.
No. 707 TPS Bodakdev; 12514 sq. mrs. land fromF. P.-No. 695
TPS Bodakdev; 8693 sg. ntrs. of land from Survey No.189 and
190 from TPS Vastrapur, and 9208 sq. ntrs. from survey
No. 199 TPS Vastrapur. It was al so requested to fix the rate of
the land at Rs.300/- per sq. ntrs.
On 21.07.1987 Respondent No.2 made a nodified
application for allotnment of |land stating that "eventual |y about
150 CGovt. enpl oyees of various categories would be nmenbers
of the Society".
On 24.11.1987 Respondent No.2 indicated that T.P. Pl ot
695 i s designated for nei ghbourhood garden, play ground,
library etc. and further requested that they nmay be granted
4000 sq. ms. of this land on condition that part of this |and
will be used for purposes within the neani ng of
"nei ghbour hood centre" and assured AUDA that Respondent
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No.2 was prepared to purchase | and bearing survey Nos. 189
and 190 (Part) and survey Nos.199/1, 2, 3 of Vastrapur at the
price indicated by AUDA.
On 09.12.1987 resolution was adopted by AUDA to all ot
| ands to Respondent No.2 bearing Survey No. 189, 190 Pai ki of
Vast rapur adneasuring 8693 sq. ntr., Survey Nos.199/1/2/3
of Vastrapur adneasuring 9208 sq. ntr. And Bodakdev Fina
Pl ot No. 694 adneasuring 2739 sq. mr., F.P. No.695
adneasuring 12516 sq. ntr. And F. P. No. 696 adneasuring
5239 sq. ntr. on lease for 90 years. The land was to be allotted
subject to certain terns and conditions, and the price was to
be determ ned by the Chief Town Pl anner. The decisi on was
conmuni cated to the President of Respondent No.2 Society
vide letter No. Estate/Vashi/2267/16836 dated 10.12.1987.

On 16. 07. 1988 Respondent No.2 requested for the
review of the price charged.
On 16.07. 1989 Respondent No.2 paid Rs. 6, 65, 000/ -.
On 07.10.1989, by resolution No. 50 (89-90), AUDA
resol ved to refund the anmpunt deposited by the Respondent
No. 2 and to di spose of the | ands by public auction.
On 21.12.1989 Respondent No.2 clained right to I and.
Respondent No. 2 Society, mentioning its registration
No. 9675/ 86 made an application on 21.12.1989 signed by S.
Jagadeesan requesting to reconsider the price and allot the
land in response to cancellation of allotnent. It is further
stated in the said |letter that the Society bearing registration
No. 9675/ 86 has paid the amount of nore than Rs.6 | akhs
and, therefore, they have preferential right over the |and.
On 19.01.1990 vide resolution No.63 AUDA reconsi dered

its earlier decision and decided to allot Plot Nos.694, 695 and
696 Bodakdev TP Schene No. 1/ B, adneasuring 16,571 sq.

ntr. Land to Respondent No.2 Society.
On 13. 05.1990 Respondent No.2 paid Rs:1,03,85,000 to
AUDA by Cheque No. 1426322 of State Bank of Saurashtra
and AUDA issued its receipt No.44414 dated 30.5.1990.
On 01. 06.1990 Respondent No.2 took the possession of
the | and.
Simlarly position vis-a-vis Respondent No.4 are rel evant:
On 05.07.1990 Respondent No.4 came into bei ng under

Regi stration No.14292.
On 26.02.1991 AUDA passed a resolution.in its 123rd

nmeeting allotting 3923 sq. ntrs of |and possessi on wher eof
was taken by Respondent no. 4 after paynent of price of

Rs. 26, 70, 600.

Respondent No. 4 al so took possession of 16571 sqg. ntrs
of land, possession of which had been given to Respondent
No. 2 and price of Rs.6,65,6000 and Rs. 1, 03, 85,000 had been
pai d by Respondent no.2 on 16.06.1989 and 30. 05. 1990
respectively.

Fromt he above events the High Court in its inpugned
j udgrment has concl uded that Respondent No.4 and its officers
are guilty of having practiced fraud on AUDA as well ‘as the
H gh Court because -
(a) Respondent No.4 has inpersonated as Respondent

(b) Respondent No.4 has obtai ned possession of |and on
the basis of such inpersonation from AUDA and for the price
whi ch had been paid by Respondent No.2 at the price
prevailing the year 1987 much before Respondent No.4 was
bor n.

(c) Respondent No.4 suppressed this fact in earlier
proceedi ngs before the H gh Court resulting in the judgnent
dat ed 24.09. 1991 and thus secured the judgnment by
practising fraud on the court.

The High Court held that by inpersonation office bearers
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of Respondent No. 4 brought about the follow ng consequences:
(1) Respondent No.4 secured allotnent of |and at the

price determined in 1987 while it actually came into existence
on 5th July 1990.

(2) Qut of 54 nmenbers who were allotted plots by

Respondent No. 4, 42 persons had al so been allotted plots by
Government at Gandhi Nagar

(3) Respondent No.4 had taken possession of the |land on

the basis that it had 77 nmenbers while it had distributed plots
only anmongst 54 persons.

The credentials of the valuer Dr. Roshan H. Namavati are

qui et inpressive. He is an approved valuer for nore than five
decades and is an author of several books on valuation. A few
provi sions of Qujarat Co-operative Societies Act, 1961 (in short
the "Act’) were succinctly stated in Zoroastrian Cooperative
Housi ng Soci ety Ltd. and Another v. District Registrar
Cooperative Societies (Uban) and O hers (2005(5) SCC 632)
nore particularly in paragraphs 11 to 13 and 15. They read as
fol |l ows:

"11. Section 23 deals with renoval of a

menber in-certain circunstances. Section 24

speaks of open menbership. Sub-Section (1)

thereof, which is of immediate rel evance, reads

as follows: -

"24. Qpen menbership. (1) No

soci ety shall, w thout sufficient

cause, refuse admission to

menbership to any person duly

qualified therefor under the

provisions of this Act, the rules and

bye- | aws of such society."

Be it noted that admission to nmenbership

could not be refused only to a person who was
duly qualified therefor under the Act, the Rules
and the bye-laws of such Society. |In other
words, the bye-laws are not given(the go-by in
spite of the introduction of the concept of open
nmenbership as indicated by the heading of the
Section. Section 29 of the Act restricted the
right of a menber other than the State
CGovernment or a society to hold nore than one
fifth of the total share capital of the society.
Section 30 places restriction on transfer of
share or interest. It reads :-

"30. Restrictions on transfer of

share or interest.- (1) Subject to

the provisions of section 29 and

sub- section (2) a transfer of, or

charge on, the share or interest of a

nmenber in the capital of a society

shal | be subject to such conditions

as may be prescribed.

(2) A nmenmber shall not transfer any

share held by him or his interest in

the capital or property of any

soci ety, or any part thereof, unless.-

(a) he has held such share or

interest for not |ess than one year

(b) the transfer or charge is nmade to

the Society, or to a nenber of the

Society, or to a person whose

application for menbership has

been accepted by the Society; and

(c) the committee has approved such
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transfer."

It can be seen that a restriction is placed on
the right of a nmenber to transfer his share by
sub-section (2) of Section 30 and the transfer
could be only in favour of the society or to a
menber of the society or to a person whose
application for nmenbershi p has been accepted

by the society and the comittee has approved
such transfer. Section 31 provides for transfer
of interest on death of a menber. Even an heir
or a legal representative, had to seek and
obtain a nenbership in the society, before the
rights could be transferred to him The section
also leaves a right to the heir or |ega
representative to require the society to pay him
the value of the share or interest of the
deceased nenber, ascertai ned as prescribed.
Section 32 of the Act provides that the share or
i nterest ‘'of 'a nenber in the capital of a
Cooperative Society is not-liable to attachnent.
Under Section 36 of the Act, the society even
has the power to expel a menmber and unl ess

ot herwi se ordered in special circunstances by
the Registrar, such expelled nenber does not
have a right of re-adnission to nenbership.
Sections 44 to 46 place restrictions on
transactions wi th non-nmenbers and the said
transactions were to be subject to such
restrictions as may be prescribed. Under
Chapter V of the Act, any society duly

regi stered under the Act would be entitled to
State aid. Under Section 73 of the Act, the fina
authority of the society is to vest in the genera
body of the society, subject to it being

del egated in terns of the bye-laws of the

soci ety. The powers and functions of the
Conmittee in which the nmanagenent of every

soci ety vested, are dealt with in Section 74 of
the Act.

12. The @uj arat Co-operative Societies Rules,
1965 was framed in ternms of the Act. Rule

12(2) provides that no Co-operative Housing
Society shall, wthout sufficient cause, refuse
admi ssion to its nmenbership, to any person

duly qualified therefor under the provisions of
the Act and its bye-laws, to whom an existing
menber of such society wants to sell or
transfer his land or house and no such society
shal I, without sufficient cause, refuse to give
perm ssion to any existing nmenber to sell or
transfer his plot of land or house to another
person who is duly qualified to becone a

menber of that society.

13. A peep into the history of the legislation
brought in to govern the co-operative

noverment in the country seens justified. The
real first |egislation touching the co-operative
novermrent was the Co-operative Credit

Societies Act, 1904. Wen that Act cane into
being, there was no other Act in force under

whi ch an association or a society could be
formed for the purpose of pronoting the
econonic interests of its nenmbers in

accordance with the well recognized co-
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operative principles, though a co-operative

soci ety coul d be organi zed under the Indian
Conpani es Act, 1882. Lacuna was found in

the working of that Act especially in the

devel opnent of rural credit. To renove the

same, the Cooperative Societies Act, 1912 was
enacted. Under Section 4 of that Act, a society
which had as its object, the pronotion of
econonmic interests of its nenmbers in

accordance with economnic principles, could be
regi stered under the Act. Under Section 6, no
soci ety coul d be registered which did not
consi st of at |east 10 persons above the age of
18 years and where the object of the society
was the creation of funds to be lent to its
menbers unl ess such persons either resided

in the same town or village or in the same
group of villages or they were nenbers of the
sanme tribe, class, caste or occupation unless

ot herwi se directed by the Registrar of Co-
operative societies. Section 14 pl aced
restrictions on the transfer of share or interest
by a nenber and the transfer could be made

only to the society or to a nenber of the
society. What is relevant for our purpose is to
notice that normally, the nenbership ina
society created with the object of creation of
funds to be lent to its nenmbers, was to be
confined to nenbers of the same tribe, class,
caste or occupation. The Co-operative Societies
Act, 1912 continued in force until the
concerned States enacted | aws for thenselves.

It was, thus, that the Bonbay Co-operative
Societies Act, 1925 was enacted. VW& have

earlier noticed some of the relevant provisions
of the Act and it is not necessary to repeat
them here. Under Section 72 of the Act, a

soci ety regi stered either under the Co-
operative Credit Societies Act, 1904 or the Co-
operative Societies Act, 1912 was to be deened
to be registered under the Act. \Wat is
required to be noticed is that in this Act also,
when the object of the society was the creation
of funds to be lent to its nenbers, the

menber ship had to be confined to persons

bel onging to the sane town or village or sane
group of villages or they had to be nenbers of
the same tribe, class (originally it was caste) or
occupation unl ess the Registrar ordered
otherwise. It was this Act, under which the
present appellant Society got itself registered,
though it later came to be governed by the

CGuj arat Co-operative Societies Act which was
subsequent |y enacted. W have al ready

adverted to the general provisions thereof but
it may be relevant to notice here that under
Section 6, no society other than a federa
society, could be registered unless it consisted
of at least 10 persons belonging to different
fam lies and who resided in the area of
operation of the society and no society with
unlimted liability could be registered unless
all persons fornmng the society, resided in the
sane town or village or in the group of villages.
Section 24 of the Act put restrictions in respect
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of menbership. Section 30 restricted the right
of transfer and Section 31 the right of

i nheritance. Thus, running right through the
rel evant enactnments, is the concept of
restricted menbership in a co-operative

soci ety. The concept of open nmemnbership
referred to in Section 24 of the Act has,
therefore, to be understood in this

background, especially when we bear in mnd
that it only placed an enbargo on refusal of
admi ssion to menbership to any person duly
qualified therefor under the provisions of the
Act, the Rules and the bye-laws of the society.
15. The cooperative novenent, by its very
nature, is a formof voluntary association
wher e individuals unite for nutual benefit in
the production and distribution of wealth upon
principles of equity, reason and comobn good.
No doubt, 'when it gets registered under the
Cooperati've Societies Act, it is governed by the
provi si ons _of the Cooperative Societies Act and
the Rules franed thereunder. In Snt

Danyanti Naranga v. The Union of India and

Os. [1971 (1) SCC 678], this Court, discussing
the scope of the right to forman associ ation
guaranteed by Article 19(1)(c) of the
Constitution of India, stated that the right to
forman association necessarily inplies that
the persons form ng the associ ation have al so
the right to continue to be associated with only
those whomthey voluntarily admt in the

associ ation. Any |aw, by which nenbers are

i ntroduced in the voluntary Associ ation

wi t hout any option being given to the nmembers
to keep themout, or any |aw which takes away
the menbership of those who have voluntarily
joined it, will be a law violating the right to
forman association. Based on this decision, it
is contended on behal f of the Society that its
menbers have the right to be associated only
with those whomthey consider eligible to be
admtted and the right to deny adm ssion to
those with whomthey do not want to

associ ate, cannot be interfered with by the
Regi strar by inposing on thema nenber who
according to themwas not eligible to be
admtted. The argument on this basis is

sought to be nmet on behal f of the respondents
by reference to another decision of this Court
in Daman Singh and Os. v. State of Punjab

and Ors. [ 1985 (2) SCC 670]. Therein, their
Lordshi ps, after referring to Damyanti’s case
(supra), held that that decision had no
application to the situation before them The
position was explained in the foll ow ng words: -
"That case has no application

what ever to the situation before us.

It was a case where an unregistered

soci ety was by statute converted

into a registered society which bore

no resenbl ance whatever to the

original society. New nenbers could

be admitted in | arge nunbers so as

to reduce the original menbers to

an insignificant mnority. The
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conposition of the society itself was
transforned by the Act and the

vol untary nature of the association
of the nenbers who formed the
original society was totally
destroyed. The Act was, therefore,
struck down by the Court as
contraveni ng the fundanental right
guaranteed by Art. 19(1)(f). In the
cases before us we are concerned
with co-operative societies which
fromthe inception are governed by
statute. They are created by statute,
they are controlled by statute and
so, there can be no objection to
statutory interference with their
conposition on the ground of
contravention of the individual right
of freedom of -association."

The history and nature of co-operative novenent have

been projected in very clear ternms in the judgnent.

For the purpose of the present case, Sections 17,

(Amal gamati on, transfer, division or conversion of Societies),
20 (Cancell ation of registration), 23 (Renbval from
nmenbership in certain circunstances), 24 (open nenbership

are relevant. Additionally, no menber of respondent Nos.2
and 3 societies has nade any conpl ai nt' agai nst. r espondent

No.4 or its office bearers. That has significant inmpact on the
controversy. The valuation done by Dr. Roshan H. Namavat
denol i shes the basis of the conclusion by the H-gh Court
regardi ng underval uati on.

The appeal s are, therefore, allowed. The observations
made agai nst various officials are uncalled for and have to be
treated to have been del eted.

The appeals are accordingly allowed with no orders as ' to
cost. W record our appreciation for the fair and able
assi stance rendered by M. Altaf Ahmad, |earned Anicus
Curi ae.




