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PETI TI ONER
STATE OF MAHARASHTRA

Vs.

RESPONDENT:
JAMNABHAI PURSHOTTAM ASSAR

DATE OF JUDGVENT:
25/ 04/ 1967

BENCH

H DAYATULLAH, M
BENCH

H DAYATULLAH, M
VAI DYl ALI NGAM C. A

ClI TATI ON
1968 AIR’ 53 1967 SCR._(3) 808

ACT:

Factories Act, 1948, ss. 2(n), 85(1)(ii) anti 93-Omer of
Prem ses giving onrent factory business and machinery to
five firnms of ex-workers-Having no interest in or contro
over affairs of the firnms-Wether " occupier-"--Therefore
whether liable to obtain Iicences under Rule 3A, Bonbay
Factory Rul es, 1950.

HEADNOTE:

The respondent had established a factory i n Bonbay which was
closed in April 1957. |In July 1957, the ex-workers of the
factory conbined together to formfive partnerships and by
agreenents of |eave and |licence, the respondent gave in
their use the factory prenmi ses and the machinery in-stalled
there. He hinself did not join.any of the five /part-
nerships. The licensees were to pay a fixed sumfor the use
of the prenises and the machi nes.

By a notification on Septenber 29, 1960, the State
CGover nient speci fied the prem ses where the five
partnerships were working as a factory under s. 85 of the
Factories Act, 1948, thus applying the provision of the Act
to the prenises. On Novenmber 10, 1959 five separate com
plaints were filed against the respondent, whereby it was
alleged that he was the owner and therefore an occupier
under the Act of the Factory where the worknmen were working
under an agreement with himwthin the neaning of s.
85(1)(ii) and that he had failed to take out five licences
under Rule 3A of the Bonbay Factory Rule, 1950. The respon-
dent contended that the Act did not apply to himas he had
no control over the five firns and he was not in a position
to enforce the provisions of the Factories Act. The ‘tria
Court 'held that the respondent had becone an occupier by
reason of the notification of Septenber 29, 1960 so that he
was bound to obtain |licences under Rule 3A, and he was fined
for his failure to do so. The Hi gh Court however, allowed
an appeal against the order of the trial Court.

On appeal to this Court,

HELD : The respondent was not an 'Cccupier’ of a factory
within the neaning the definition in s. 2(n) of the Act as
he did not have ultimate control over the affairs of the
five firms running the factory and the H gh Court had
rightly held that s. 85(1)(ii) did not cover the present
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case. [S 11 D E]

The condition precedent for a notification under S.
85(1)(ii) is that the persons working in a factory (a)
work with the permission of, or, (b) under an agreenent
with the owner. The section does not contenplate a case
where the owner hands over the factory on rent and the
workers work w thout his pernmission and not wunder an
agreement with him The High Court had considered the
agreements between the respondent and the workers and cone
-to the conclusion that the partnershi ps were independent of
the control of the owner and the workers could not be said
to be working with his perm ssion or under agreenent wth
him they had formed thensel ves into partnerships, taken the
factory prenises on

809

| eave and |icence and started their own business. |In these
circunstance-,, the conditions for the notification under s.
85(1)(ii) did not exist. [811F81 --A]

The respondent was not liable as -,in owner under s. 93 (3)

(ii) of “the Act is the nmachinery and plant had been
specifically -entrusted to the custody or use of the five
partnerships. [812F]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crim nal Appeal No.

234 of 1964.

Appeal by special leave fromthe judgnment and order dated
Noverber 8, 1963 of the Bonbay High Court in Crimnal Appea
No. 1135 of 1962.

D. R Prem S. P. Nayyar for R N. - Sachthey, « for the
appel | ant .

P. A. Mehta, V. J. Taraporevala, P. C Bhartari and 0. C
Mat hur, for the respondent.

The Judgnent of the Court was delivered by Hi dayatullah, J.
The State of Mharashtra appeals against the judgnent and
order of the H gh Court of Bonbay dated Novenber 8, 1963 by
which the H gh Court set aside, the conviction of one
Pur shot t andas Ranchhoddas (since deceased and represented by
his w dow) and the fine inposed on him under s. 92 of the
Factories Act, 1948 read with r. 3-A of the Bonbay Factories
Rul es, 1950. Only one question arises in this appeal and it
is the true construction of S. 85 of the Factories Act - on
which different views have been expressed by the H gh Court
and the Court bel ow

Pur shott andas Ranchboddas was a | essee fromthe Port Trust
Bonbay of an open plot of land. He established a factory
call ed the Sunderdas Saw MIIls. He closed down the factory
on April 1, 1957. In July 1957, the ex-workers of the
factory conbined to-ether to formfive partnerships and by
agreenments of leave and |icence, Purshottandas Ranchhoddas
gave in their wuse, the prem ses of the factory and the
machinery installed there. He hinself did not join any  of
the five partnerships. The |licensees were to pay a fixed
sum for the wuse of the premses and the nmchines. It
appears that sonme of the workers who were not taken in as
partners conplained that the closure of the factory was a
sham No action was taken on this conplaint and -there is
no finding in this case that the closure of the factory was
unreal .

In the year 1959, a prosecution was started under S. 92 of
the Factories Act on the charge that the original |icensee
of the factory had not given notice under s. 7(1) of the
start of the factory and had not renewed the |icence under
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r. 4 of the Bonbay Factories Rules, 1950. This ended in an
acquittal since Governnent had not declared these prenises
as a factory under s. 85 of the
810
Act, as it could, if the workers (although not enpl oyed by
the owner were working with the perm ssion of or wunder an
agreement with the owner. After such notification the
prem ses are deened to be a factory and the owner of the
prem ses is deened to be an occupi er
On  Septenber 29, 1960, a notification was issued under s.
85. That notification specified the places where the five
partnershi ps were working as factory. On Novenber 10, 1959,
five separate conplaints were filed for failure to take out
five i cences. The charge was t hat Pur shot t andas
Ranchhoddas was the _owner of the factory and hence an
occupi er and the worknmen were working under an agreenent
with him The owner defended hinself by stating that he had
no control over the five firns and he could not enforce the
provisions of the Factories Act. This defence was not
accepted.. Purshottandas Ranchhoddas was held to have becone
an occupier by reason of the notification and, therefore,
to, be conpelled to take out a licence under r. 3-A of the
Bonbay Factories Rules. He was fined Rs. 201/- for the
first offence and Rs. 25/- for the subsequent offences.
Purushottandas Ranchhoddas appeal ed but died during the
pendency of the appeal. As the sentence was one of fine the
appeal was continued by his legal representative under s.
431 of the Coda of Criminal Procedure. The  Bombay High
Court set aside the conviction and fine and now the present
appeal has been filed by the State of Maharashtra on specia
| eave granted by this Court.
Under r. 3 of the Bonbay Factories Rules, 1950 an  applica-
tion has to be made for the approval of a factory. Under r.
3A no occupier of a factory shall use any premises as a
factory except wunder a licence obtained or renewed in
accordance wth the provisions of the rules. Section 85
grants -power to the State Governnent to apply the Factories
Act to certain prem ses which would otherwi se ‘not’' cone
within its purview The section reads :
S. 85 : "Power to apply the Act to certain
prem ses :-(1) The State Government may, by
notification in the Oficial Gazette, declare
that all or any of the provisions of this Act
shal | appl y to any pl ace wherei n a
manuf acturing process is carried on wth or
without the aid of power or is so ordinarily
carried on notw thstanding that-
(1) the nunber of persons enployed therein
is less than ten, if working with the aid of
power and | ess than twenty if working ~w'thout
the aid of power, or
(ii) the persons working therein are not
enpl oyed by the owner thereof but are working
with the permssion of, or wunder agreenent
with, such owner
811
Provi ded that the nanufacturing process is not
being carried on by the owner only wth the
aid of his famly.
(2) After a place is so declared, it shal
be deened to be a factory for the, purposes of
this Act, and the owner shall be deened to be
the occupi er, and any person working therein
a worker.
Expl anati on. - For the purposes of this section,
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"owner" shalt include a | essee or nortgagee

wi th possession of the prem ses."
The present matter is said to be governed by s. 8 5 ( 1 )
(ii). 1t s contended that in as nuch as a notification had
i ssued, the owner of the pemises (the present |essee of the
prem ses nanely Purshottandas Ranchhoddas) becane an
occupier and thus liable for breach of the Factories Act and
the Bonbay Factories Rules since the premises were not
i censed. The High Court, differing fromthe. Pr esi dency
Magi strate, Mazgaon, held that s. 8 5 (i) (ii) did not cover
the present case. W think the H gh Court was right.
Under s. 2(n) of the Act an ’'occupier’ of a factory neans
the person who has the ultimate control over the affairs of
the factory. |If one goes by this definition, Purshottandas
Ranchhoddas was not an-occupier if he had not the ultimte
control over the affairs of the five partnership firms
running the factory. But here the Factories Act gives
speci al~ powers to the State Governnent under s. 85 quoted
above. | The notification of Governnent nmamkes applicable al
or any. of the provisions of the Act to a place of
manuf act ure notwi t hstandi ng that the persons working therein
are not enployed by the owner of the place wherein the manu-
facture is carried on provided the workers work wth the
perm ssion of or ~under agreenent wth the owner. The
condition precedent for the notification is that the persons
working therein (a) work with perm ssion of or (b) under
agreenment with the owner. The section does not contenplate
a case where the owner hands over the factory on rent and
the workers work wthout his ~permssion and not under
agreement with him In other words, if there is no
connection between the owner and the worknen in the sense
that they work without his permssion and wthout an
agreement with him there would be” no -question. of the

l[iability of the owner as an occupier. In the, present case
the agreements show that the, prem ses were given over to
partnership firms in return for aperiodic paynent. The

agreenents show that the |licensees of the premses bound
thenselves to carry on the manufacturing process on /their
own and Purshottandas Ranchhoddas had no control over them
The High Court has considered the clauses and conme to the
concl usi on that the partnershi ps were independent
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of the control of the owner and the workers cannot be said
to be working with his perm ssion or under agreenent with
him They had forned thensel ves into partnerships, taken on
| eave and licence the factory prem ses and started their own
busi ness. In these circunstances, the conditions for the
notification hardly existed.

An attenpt was made to prove fromS. 93 that the  definition
of an occupier cannot apply to circunstances arising /under
S. 85 because S. 93 nmakes special provision for the
responsibility of the owner. A glance at the provisions of
S. 93 however discloses the opposite. It is not necessary
to consider all the clauses, sonme of which nmay bind the
owner but a clause like 93 (3) (ii) clearly shows that the
owner is liable only when he has control. The clause reads

"(3) Where in any prenises, independent or
sel fcontained, floors or flats are leased to
di fferent occupiers for wuse as separate
factories, the owner of the prem ses shall be
liable as if he were the occupier or nanager
of a factory, of any contravention of the
provisions of this Act in respect of-

G)ooroon. .
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(ii) fencing of machinery and pl ant bel ongi ng

to the owner and not specifically entrusted to

the custody or use of an occupier
The difference between the owner of the premises and the
occupier is at once visible. The liability of the occupier
is patent but the liability of owner arises only when the
machinery and plant is not specifically entrusted to the
custody or wuse of an occupier. |In the present case, for
exanpl e, the machinery and plant has been so specifically
entrusted to the custody or use of the various partnerships
and the owner of the prenises cannot be made liable.
As we said above the finding is not that the owner had
indulged in a shamtransaction. |If the transactions are
genuine and the five partnerships have -taken over the
factory to work independently, no question of the Iliability
of the owner under s. 85(1)(ii) arises. It is possible that
some obligations are still on the owner under S. 93 but that
is another matter. Purshottandas Ranchhoddas coul d not be
made |iable for not taking out the licence. The matter has
been correctly approached by the High Court and we see no
reason to interfere. The appeal fails and wll be
di sm ssed
R K. P.S.

Appeal dism ssed
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