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ACT:

Representation of the People Act, 1951, Ss, 81(3) 83 and
86(i)-Election Petition and affidavit were tied together as
one docunent and two copies thereof filed for 'services on
the respondent - Signature of the appellant by way of
aut hentication appearing at the foot of the copy of the
affidavit, but not separately appended at the foot " of the
copy of +the election petition-Wether there was non-
conpliance with S. 81(3) and the election, petition |iable
to be dismised u/s 86(1)-Interpretation of S. 81(3) in the
[ight of Ss. 83 and 86(1).

HEADNOTE

Sub section (3) of Section 81 of the Representation of the
Peopl e Act, 1951 requires that every el ection petition shal
be accompanied by as many copies thereof as there are
respondents nentioned in the petition, and every such copy
shal |l be attested by the petitioner under his own signature

to be a true copy of the "petition. Were the petition
al | eges any corrupt practice, the proviso to S. 83(1) of
the Act requires that "the petition shall al so be

acconpani ed by an affidavit in the prescribed form in
support of the allegation of such corrupt practice and the
particul ars thereof."

The appellant, a rival candidate, challenged the el ection of
the respondent to the Lok Sabha in the elections held on 19-
3-1977 from Kozhi kode constituency under the Representation
of the People Act, 1951 alleging corrupt practice. The
election petition was duly signed and verified by the
appel l ant and it was acconpanied by the requisite affidavit
in support of the allegations of corrupt practice and their
particulars. : The election petition and the affidavit were
tied together as one docunent. The signature of the
appel l ant by way tit authentication appeared at the foot of
the copy of the affidavit, but there was no such signature
separately appended at the foot of the copy of the election
petition. The respondent raised a prelimnary objection
against the mmintain. ability of the election petition and
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contended that since the copy of the election petition was
not attested by the appellant under, her own signature to be
a true copy, there was non-conpliance with section 81, sub
section (3) and hence the petitioner was Iliable to be
di sm ssed vide Section 86, sub section (1). The Hi gh Court
accepted the contention and di sm ssed the petition

Al'l owi ng the appeal under section 116A of the Representation
of the People Act. 1951, the Court.

HELD : (1) The election petition is in truth and reality one
docunent consisting of two parts, one being the election
petition proper and the other being the affidavit referred
to in the proviso to section 83, sub-section (1). The
context in Wiich the proviso occurs clearly suggests that
the affidavit is intended to be regarded as part of the
el ection petition Oherwise fit need not have been
i ntroduced in a section dealing with contents of an el ection
petition nor figured as a proviso to a subsection which |ays
down what shall be the contents of in election petition

The copy of the election petition required to be filed under
the first ~part of sub section (3) of Section 81, would,
therefore,, on a fair reading of that provision along wth
section 83, include a copy of the affidavit [450 H, 451 A
H, 452 Al

Sahodrabai Rai v. ~ Ram'Singh Aharwar, " [1968] 3 SCR 13,
appl i ed.

(2) The law does mnot require that ~the authenticating
signature nust be nade by the petitioner at any particular
place in the copy of the election petition. It may be at
the top of the copy or in the niddle or at the end. The
pl ace of signature is immaterial so |long as it appears that
it is intended to authenticate the copy. When - origi na

signature is made by the petitioner on the

447

copy of the election petition, it can safely be presuned
that the signature is nade by the petitioner by way of
authenticating the copy to be a true copy of the election
petition. In the instant case the requirement of the | ast
part of sub-section (3) of section 81 was conplied with by
the appellant in as nuch as the copy of the election
petition was authenticated to be a true copy by the
appel l ant by placing her signature at the foot of the copy
of the affidavit which formed part of the copy of the
el ection petition. [452 C F]

Ch. Subba Rao v. Menber, Election Tribunal, Hyderabad,
[1964] 6 S.C.R 213; foll owed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1963 of
1977.

(Appeal fromthe Judgment and Order dated the 6th July, 1977
of the Kerala H gh Court in-Election Petition No. 6 of

1.977)
V. M Tarkunde, A S. Nanbiar & P. Nanbiar, for the
Appel | ant .

S. T. Desai, S. K Mhta, K R Nagaraja & P. N. Puri, for
t he Respondent.

The Judgrment of the Court was delivered by

BHAGMATI, J. This appeal arises out of an election petition
filed by the appellant in the Hgh Court of Keral a
chal l engi ng the el ection of the respondent to the Lok Sabha
from Kozhi kode constituency under the Representation of the,
People Act, 1951 (hereinafter referred to, as, the Act).
The el ection was held on 19th March, 1977 and the respondent
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havi ng secured the majority of votes was declared elected to
the, Lok Sabha on 20th March, 1977. The appellant, who was
a rival candidate, filed an election petition in the High
Court of Kerala challenging the election of the respondent
on various grounds., one of which was comni ssion of certain
corrupt practices set out in the election petition. The
election petition was duly signed and verified by the
appel lant and it was acconpanied by the requisite affidavit
in support of the allegations of corrupt practice and their

particul ars. The el ection petition and the affidavit were
tied together as one docunent and two copies of this
docunent were filed for service on the respondent. The

signature of the appellant by way of authentication appeared
at the foot of the copy of the affidavit, but there was no
such signature separately .appended at the foot of the copy
of the election petition. The respondent. therefore, on
filing his appearance, raised a, prelimnary objection
agai nst- the mamintainability of the election, petition- and
contended that since the copy of the election petition was
not attested by the appellant  under her own signature to be
a true copy, there was non-conpliance with section 81, sub-
section (3) and hence the election petition was |liable to be
di sm ssed under section 86, sub-section (1) of the Act.
This prelimnary objection was tried first, since if it was
wel |l founded, the H'gh Court was bound to disnmss the
election petition and could not proceed to hear it on
nerits. The High Court delivered its judgnment on this
prelimnary issue . on 6th July, 1977, and held that what
section 81, sub-section (3) requires is attestation of the
copy of the election petition under the signature :of the
petitioner and since in the present
448
case, signature by way of attestati on was on the copy of the
affidavit and not on the copy of ~the “election petition
there was non-compliance with section 81, sub-section (3)
and the election petition was liable to be dismssed in
limne under sub-section (1) of section 86. The appellant
being aggrieved by the disnmissal of the election ‘petition
preferred the present appeal under S. 116A of the Act.
The controversy between the parties in this appeal lies in a
narrow conpass. But before we deal with it, it~ would be
convenient at this stage to refer to the relevant provisions
of the Act which have a bearing on the argunents urged
before us. Part VI of the Art is headed "D sputes Regarding
El ections" and Chapter 1l in that part ~deals with the
presentation of election petitions to the Hi gh Court Section
80 provides that no election shall be called in question
except by an election petition presented in accordance wth
the provisions of Part VI. Section 80A | ays down the  forum
which shall have jurisdiction to try an election petition
and the High Court is designated as such forum Then ' cones
section 81 which is a little inportant. It reads
"81. Presentation of petition.-
(1) An election petition calling in question
any election may be presented on one or nore
of the grounds specified in sub-section (1) of
section 100 and section 101 to the H gh Court
by any candidate at such election or any
elector within forty-five days from but not
earlier than, the date of election of the
returned candidate, or if there are nore than
one returned candi date at the election and the
dates of their election are different, the
[ ater of those two dates.
Expl anation.-In this sub-section, "el ector
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nmeans a person who was entitled to vote at the
el ection to which the election petition
rel ates, whether he hag voted at such election
or not.
X X X
(3) Every el ection petition shal | be
acconpani ed by as many copi es thereof as there
are respondents nentioned in the petition, and
every such copy shall be attested by the
petitioner under his own signature to be a
true copy of the
petition."
The election petition here was acconpanied by two copies
thereof, though there was only one respondent nentioned in
the election petition. ~There was admittedly conpliance with
the first part of sub-section (3) of section 81. The
di spute between the parties was only as regards fulfilnent
of the last part of section 81, sub-section (3) which
requires /that” every such copy shall be attested by the
petitioner under his own signature to be a true copy of the
el ection petition. The argunent of the respondent was, and
that is the argument which found favour with the H gh Court,
that neither of thetwo copies of the election petition
filed by the appellant was attested by her under her own
signature to be a true copy of the election petition. There
was undoubtedly signature of the appellant at the foot of
the copy of the affidavit which was filed along wth the
el ection petition, but there being no signature by
449
way of attestation on the copy of the election petition
there was nonconpliance with sub-section (3) of section 81
We shall presently consider this argument, but in the
meanwhile we may proceed with the summary of the rel evant
provisions of the Act. Section 82, which is the next
section, lays down who shall be parties to an election
petition. W need not refer to this section in detail since
we are not concerned with it. (Section 83 1is, /‘however
material and it provides what shall be the contents, of an
el ection petition. It reads
"83. Contents of petition.-
(1) An el ection petition-
(a) shall contain a concise statement of the
material facts on which the petitioner relies;
(b) shall set forth full particulars of —any
corrupt practice that the petitioner alleges,
including as full a statenent as possible of
the names of the parties ,alleged to have
conmitted such corrupt practice and the  date
of the comm ssion of each such practice; and
(c) shall be signed by the petitioner and
verified in the nmanner laid down in‘the Code
of CGvil Procedure, 1908 (5 of 1908) for the
verification of pleadings :
Provi ded that where the petitioner alleges any
corrupt practice, the petition shall also  be
acconpani ed by an affidavit in the prescribed
formin support of the allegation of such cor-
rupt practice and the particul ars thereof.
(2) Any schedule or annexure to the petition
shall also be signed by the petitioner and
verified in the sane nanner as the petition.”
It was in conpliance with the proviso to section 83, sub-
section (1) that along with the election petition an
affidavit in the prescribed formwas filed by the appellant
in support of the allegations of corrupt practice set out in
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the petition and the particulars of such corrupt practice.
The two copies of the election petition filed by the
appel l ant al so carried copies of this affidavit attached to
them and the signature of the appellant appeared at the foot
of each of the copies of the affidavit. Section 84 is not
material and we may onmit reference to it.
The next chapter, which is Chapter Il1l, deals with the tria
of the election petition, but here we are concerned only
with sub-section (1) of section 86, since it is under this
provision that the election petition of the appellant was
di smssed by’ the High Court. Section 86, subsection (1)
reads as follows :

"86. Trial of election petitions.-

(1) The Hi gh Court shall dismss an election

petition ~which does not conply wth the

provi sions of section 81 or section 82 or

section 117.

Expl anati on. - An order of the High Court

dism ssing an election petition wunder this

sub-section shall be deened to be an order

made under clause (a) to section 98."
450
There can be no doubt that if the election petition of the
appel lant did not conmply with the |last part of sub-section
(3) of section 81, ‘the Hgh Court was justified in
dismssing the election petition under section 86, sub-
section (1) : in fact it had no other option but to do so.
The question, therefore, is whether the appellant failed to
conply with the requirenment of the last part of  sub-section
(3) of section 81.
There were two copies of the election petition filed by the
appellant and to each of these two copies was attached a
copy of the affidavit. Both these copies were identical and
hence we may | ook at either of ment of the |ast part of sub-
section (3) of s. 81. What that part requires is that every
copy of the election petition filed by the petitioner "
shal |l be attested by the petitioner under his own signature
to be a true copy of the petition." Now, one thingis clear
as a result of the decision of this court in Ch. Subbar ao
v. Menber, Election Tribunal, Hyderabad(1l) that it “is not
necessary that there should be a ’'statenent in so many terns
in the copy of the election petition that the signature of
the petitioner has been put by way of authenticating it to
be a true copy and it is enough that the copy of the
election petition bears the signature of ~the -petitioner
because when the petitioner has put his original signature
on the copy of the election petition, it can only be for the
purpose of attesting it as a true copy. But here in_ the
present case.the signature of the appellant appeared only at
the foot of the copy of the affidavit and there was no
signature of the appellant at anyplace in the copy  of the
election petition and there was thus, according 'to the
respondent, nonconpliance with the last part of sub-section
(3) of section 81. The appellant, however, submitted that
the affidavit was a part of the election petition and the
copy of the election petition, therefore, consisted of two
parts, one being copy of the election petition proper, if we
may so call it, and the other being copy of the affidavit.
The signature of the appellant at the foot of the copy of
the affidavit was, therefore, said the appellant, referable
not only to the copy of the affidavit but also to the copy
of the election petition proper and hence the requirenent of
the last part of sub-section (3) of section 81 was conplied
with by the appellant. These rival contentions raise an
i nteresting question of |aw depending on the interpretation
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of section 81, sub-section (3) inthe light of section 83
and section 86, sub-section (1).
Now, the first question which arises is as to what
constitute an election petition for the purpose of section
81, sub-section (3). Is it confined only to election
petition proper or does it also include a schedule or
annexure contenplated in sub-section (2) of section 83 or a
supporting affidavit referred to in the proviso to section
83, sub-section (1) ? To answer this question, we rmust turn
to section 83 which deals with contents of an election
petition. Sub-section (1) of that section sets out what an
el ection petition shall contain and provides that it shal
be signed by the petitioner and verified in the manner laid
down in the Code of Cuvil Procedure 1908 for t he
verification of pleadings. The proviso requires that where
the petitioner alleges any corrupt practice,
(1) [1964] 6 S.C. R~ 213,
451
prescribed formin support of the allegation of such corrupt
practice the election petition shall also be acconpanied by
an affidavit —in the and  the particulars thereof. The
context in which the proviso-occurs clearly suggests that
the affidavit is intended to be regarded as part of the
el ection petition. O herwise, it need not have been
introduced in a section dealing with contents of an el ection
petition nor figured as a proviso to a subsection which |ays
down what shall be the contents of an election petition
Sub-section (2) al so by anal ogy supports this inference. It
provides that any schedule or annexure to an election
petition shall be signed by the petitioner and verified in
the same nanner as an_ election petition. It is now
establ i shed by the decision of this Court in Sahodrabaj Ra
v. Ram Singh Aharwar (1) that sub-section (2) applies only to
a schedule or annexure which is an integral part @of the
el ection petition and not to a schedule or annexure which is
nerely evidence in the case but which is annexed to the
el ection petition nmerely for the sake of adding strength to
it. The scope and anbit of sub-section (2) was explained in
the followi ng words by Hidayatullah, J speaking on behal f of
the Court in Sahodarbai’s case (supra) at pages 19-20 :
" W are quite clear that sub-section (2)  of
section 83 has reference not to a docunent
which is produced as evidence of the avernents
of the election petition but to averments  of
the election petition which are put, not in
the election petition but in the acconmpanying
schedul es or annexures. W can give quite a
nunber of exanples fromwhich it would be
apparent that nmany of the avernents of the
el ection petition are capable of being put as
schedul es or annexures. For exanple, the
details of the corrupt practice there'in the
former days used to be set out separately in
the schedul es and which may, in sone cases, be
so done even after the anendnent of the
pr esent I aw. Simlarly, details of t he
avernents too conpendious for being included
in the election petition my be set out in the
schedul es or annexures to t he el ection
petition. The law then requires that even
though they are outside the election petition
they nust be signed and verified, but such
annexures or schedules are then treated as
integrated with the election petition and
copi es of them must be served on t he
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r espondent if the requi r enent regardi ng
service of the election petitionis, to be
wholly complied with. But what we have said
here does not apply to docunments which are
nerely evidence in the case but which for
reasons of clarity and to lend force to the
petition are not kept back but produced or
filed with the election petitions. They are
in no sense an integral part of the avernents
of the petition but are only evidence of these
avernents and in proof therof."
It would, therefore, be seen that if a schedule or annexure
is an integra part of the election petition, it nust be
signed by the petitioner an verified. since it forns part of
the election petition.~ The subject-matter sub-section (2)
is thus a schedul e or annexure forning part of the election
petition and hence it is placed in section 83 which deals
wi t
(1) [1968] 3 S.C. R 13.
452
contents —of an election petition. Sinmlarly, and for the
same reasons, the affidavit referred to in the proviso to
Section 83, sub-section (1) also fornms part of the election
petition. The election petition is in truth and reality one
docunent consisting of two parts, one being the election
petition proper and the other being the affidavit referred
to in the proviso to section 83, sub-section(1). The copy
of the election petition required to be filed under the
first part of sub-section (3) of section 81, woul d,
therefore, on a fair read in of that provision along wth
section 83, include a copy of the affidavit. That is why
the appellant attached a copy of the affidavit to the copy
of the election petition proper and filed the two. as one
singl e docunent along with the election petition
Now, it is true that no signhature was appended by the
appel l ant on the copy of the election petition proper and
the signature was placed only at the foot of the copy of the
affidavit, but that, 1in our opinion, was sufficient
conpliance with the requirenment of the last part of sub-
section (3) of section 81. The copy of the affidavit was,
for reasons already discussed, part of the copy of the
el ection petition and when the appellant put his signature
at the foot of the copy of the affidavit, it was tantanount
to appendi ng signature on the copy of the el ection petition
The |aw does not require that the authenticating signature
must be made by the petitioner at any particular place in
the copy of the election petition. It may be at the top of
the copy or in the mddle or at the end. The place of the
signature is immterial so long as it’ appears that it is
i ntended to authenticate the copy. Wen original signature
is made by the petitioner on the copy of the -election
petition, it can safely be presumed, as pointed out by this
Court in Ch. Subbarao case (supra), that the signature is
made by the petitioner by way of authenticating the docunent
to be a true copy of the election petition. Now, here the
appel l ant placed her signature in original at the foot of
the copy of the affidavit and the copy of the affidavit was
part of a conposite docurment, nanely, copy of the election
petition, and hence the signature of the appellant nust be
regarded as havi ng been appended on the copy of the el ection
petition. In fact, the copy of the affidavit constituted
the end-portion of the copy of the election petition and the
signature placed by the appellant at the foot of the copy of
the affidavit was, therefore, clearly referable to the
entire copy preceding it and it authenticated the whole of
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the copy of the election petition to be a: true copy. e
cannot, in the circunstances, accept the contention of the
respondent that the copy of the election petition was not
attested by the appellant under her own signature to be a
true copy of the petition. The requirenment of the |ast part
of sub-section (3) of section 81 was conplied with by the
appel | ant i nasmuch as the copy of the election petition. was
authenticated to be a true copy 'by the appellant by placing
her signature at the foot of the copy of the affidavit which
fornmed part of the copy of the election petition. The High
Court was clearly in error dismssing the election petition
under sub-s. (1) of sec. 86.
We accordingly allow the appeal, set aside the judgnent and
order of the H gh Court and remand the election petition to
the H gh Court with a direction to dispose it of on nmerits
in accordance with law. The respondent will pay the costs
of the appeal to the appellant.
S.R

Appeal " al | owed.
453




