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ACT:
Madras, General Sales Tax Act, (9 of 1939) Ss. 3 and 4- Goods
in stock-Liability to tax as |ast purchase-

HEADNOTE:

The assessee, a dealer in cotton, clained deduction of
Sal es-tax on the ground that cotton worth that value were in
stock on the last day of the assessing year. The Comercia

Tax O ficer disallowed the claimholding that as subsequent
di sposal had not been proved, it was liable to be taxed as a
| ast purchase. The Assistant Comm ssioner upheld the order

but the Sal es Tax Appellate Tribunal accepted the assessee’s
claim The Departnent’s revision to the H gh Court was

dismssed. Into this Court,

HELD : The assessee was not liable till the purchase of
decl ared goods acquired the character of a last purchase
within the Second Schedule of the Act. It is true that Ss:
3 and 4 of the Madras CGeneral Sales Tax Act, speak of "a
year", i.e., the financial year, and it is only the turnover

during that year that is liable to taxation in the hands of
the assessee, but s. 4 has to be read with the Second
Schedule, and reading s. 4 with the Second Schedule, it is
clear that a dealer is not liable to pay a tax on the
purchases until the Purchases acquire ,the quality of /being
| ast purchases inside the State. |In, other words, when he
files a return and declares the stock in hand, the stock in
hand cannot be said to have been acquired by |ast purchase
because he may still during the next assessnent year,  sell
it or he my consune it hinmself or the goods nmay be
destroyed, etc. He would be entitled to claim before the
assessing authorities that the character of acquisition of
the stock in hand was undetermined; in the 1light of
subsequent events it may or may not becone the |ast purchase
inside the State. This construction is in consonance wth
s. 15 of the Central Sales Tax Act, 1956. [625E-Q

Abdul salan Rowther v. State of Kerala, 12 S.T.C. 98, and
Hornusji Hrjiblioy v. Comercial Tax O 113 S. T.C. 773,
referred to.
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JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeals No. s. 633 &
634 of 1966.
Appeal s by special |eave fromthe judgnent and order dated
August 11, 1964 of the Madras Hi gh Court in Tax Cases Nos.
105 and 125 of 1963 (Revision Nos. 64 and 81).
G Ramanujam and A. V. Rangam for the appellant (in both
the appeals.
S. T. Desai and G L. Sanghi, for the respondents (in both
the appeals).
The Judgrment of the Court was delivered by
Sikri, J. These appeals by special Ileave are directed
agai nst the judgnent of the Madras High Court in Tax Cases
Nos. 105
6 2 3
and 125 of 1963. The High Court by its conmon judgnent
dated |August 11, 1964, confirned the, orders of the Sales
Tax Appellate Tribunal
A conmon-point of lawis involved in both the cases and it
will suffice if we give facts in Tax Case No. 105 of 1963
(Gvil Appeal Nos. 633 of 1966) in which the respondent was
one T. Narayanaswam Naidu, hereinafter referred to as the
assessee. The assessee is a dealer in cotton and cotton
seeds. Before the Additional Commercial Tax Oficer
Coi nbatore, he clained to deduct the sumof Rs. 12,32, 756.45
as the value of purchases other thanthe |ast purchases of
cotton. The Conmmer ci al Tax Oficer exenpt ed Rs.
10, 11,534. 40 but disallowed the remaining ~anbunt on the
ground that cotton worth Rs. 2,27,250.00 was in. 'stock on
March 31, 1961. He found that subsequent disposal in the
next year had not been proved and, therefore, it was ' liable
to be taxed as a |l ast purchase. |n holding this he foll owed
the decision of the Kerala High Court in Abdul sal am Rowt her
v. State of Kerala(l). The Appellate Assistant Comm ssioner
(Commercial Taxes) wupheld the order, but the Sales Tax
Appel late Tribunal, dissenting fromthe decision of the
Kerala Hgh Court, in Abdulsalam Rowther v.” State of
Keral a(1), accepted the appeal of the assessee and denmanded
the ease to the Appellate Assistant Comi ssioner for
di sposal afresh in the |ight of observations nmade by it.
The Departnent filed a revision under s. 38 of tile ~Madras
General Sales Tax Act, hereinafter referred to as the Mdras
Act, and the High Court dismissed the revision. ~ The ~State
of Madras havi ng obtai ned special |eave, the appeal is now
bef ore us.
The | earned counsel for the appellant, M. Ranmanujam urges
that the decision of the Kerala Hi gh Court in. . Abdul sal am
Rowt hel v. State of Kerala, (1) and of the Mysore Hi gh /Court
in Hornusji Hrjibhoy v. Conmmercial Tax Oficer(2) laid
down the law correctly, and the Madras Hi gh Court erred in
di ssenting from these decisions in the present case (now
reported as State of Madras v. T. Nar ayanaswam
Nai du( 3) .
Section 4 of the Madras Act provides
"4, Notw thstanding anything contained in
section 3, the tax under this Act shall be
payable by a dealer on the sale or purchase
inside the State of declared goods at the rate
and only at the point specified agai nst each
in the Second Schedule on the turnover in such
goods in each year, whatever be the quantum of
turnover in that year."
In other words, this section |lays down that in respect of
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declared goods we have to look at the Second Schedule in
order to find

(1) 12 S. T.C 98.

(3) 16 S.T.C. 29.

(2) 13 S.T.C. 773.

6 2 4

,out the point at which the tax would be payable by the
deal er. The Second Schedul e describes the declared goods in
respect of which a single point tax only is leviable under
s. 4. Item 2 of the Second Schedule is "Cotton, that is to

say, all kinds of cotton (indigenous or inported) in its
unmanufactured state, whether ginned or unginned, baled,
pressed or otherw se, but excluding cotton waste". The

point of levy is stated as "at the point of |ast purchase in
the State".
The question that arises is : what is the exact neaning of
the expression "at the point of last purchase in the State"
? In this connectionit may be nentioned that S. 14 of the
Central Sales lax Act, 1956, hereinafter referred to as the
Central Act, declares certain goods as of special inportance
ininter-State trade and commerce, and cotton is one of the
goods included in s. 14.- Section 15 provides :
"15. Every sales tax law of a State shall, in
so far as it inposes or authorises the
i nposition of a tax on the sale or purchase of
declared goods, be subject to the follow ng
restrictions and conditions, nanely :-
(a) the tax payable  under ‘that law in
respect of any sale or purchase of such goods
inside the State-shall not _exceed two per
cent. of the sale or purchase price  thereof,
and such tax shall not belevied at nore than
one stage;"
Section 4 of the Madras Act was intended to conply with s.
15 of the Central Act. The relevant portion of s. 3 of the
Madras Act, on which. the | earned counsel for the appellant
relies, provides :
3(1) Every dealer (other than a casual trader
or agent of a non-resident deal er) whose tota
turnover for a year is not less than ten
thousand rupees and every casual -trader _or
agent of a non-resident dealer, whatever be
his turnover for the year, shall pay a tax for
each vyear at the rate of two per cent of his
taxabl e turnover "
Section 2(p). defines "taxable turnover"™ to mean "the
turnover on which a dealer shall be liable to pay tax as
determ ned after making such deductions from his tota
turnover and in such nanner as may be prescribed”, and
"year" is defined to nean "financial year". "Turnover" is
defined in S. 2(r) as follows
"“'turnover’ rmeans the aggregate anount for
whi ch goods are bought or sold, or supplied or
distributed, by a dealer, either directly or
t hrough anot her, on his
62 5
own account or on account of others whether
for cash or for deferred paynent or other
val uabl e consideration, provided that t he
pr oceeds of the sale by a per son of
agricultural or horticultural produce, other
than tea, grown within the State by hinself or
on any land in which he has an interest
whet her as owner, usufructuary nort gagee,
tenant or otherw se. shall be excluded from
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his turnover;......

The | earned counsel for the appellant says that it is clear
fromss. 3 and 4 that a tax under the Madras Act is a yearly
t ax. In other words, he says, that just as under the,
Indian Income Tax Act each assessment year is a self-
contained wunit, so is the assessnent year a self-contained
unit under the Madras Act. |If that is so, he argues, then
what happens in subsequent year-., cannot be taken into
consideration for deternmning the taxability of any purchase
inside the State of declared goods. He says that the
taxable event is the |last purchase in the State during the
assessment year and if stocks are held at the end of the
assessment year it follows that the assessee holding the
stocks is the last purchaser in the State.

In our opinion, this reasoning is fallacious. It is true
that ss. 3 and 4 speak of "a year", 1i.e., the financia
year, and it is only the turnover during that year that is
liable "to taxation in the hands of the assessee, but s. 4
has to be read with the Second Schedule, and reading s. 4
with the Second Schedule, it seems to us clear that a dealer

is not liable to pay a tax on the purchases wuntil the
purchases acquire the quality of being the I|ast purchases
inside the State. |In other words, when he files a return

and decl ares the stock in hand, the stock in hand cannot be
said to have been /acquired by |ast purchase because he may
still during the next assessment year,, sell it or he my
consunme it hinmself or the goods nay be destroyed, etc. He
woul d be entitled to claimbefore the assessing authorities
that the character of acquisition of the stock in hand was
undetermned; in the light of subsequent events it may or
may not becone The | ast purchase inside the State.
In our view this construction is in consonance with s. 15 of
the Central Act. |If the argunent of the | earned counsel for
the State were to be accepted it would nmean that the States
could with impunity | evy purchase tax on decl ared goods at
nore than one stage, i.e. on purchases in the hands of one
deal er during one assessnent year ‘and purchases of the sane
goods in the hands of another dealer in a subsequent
assessnent year, and so on. Therefore, we agree wth the
Madras High Court that the assessee is right-in contending
that he was entitled to claimdeduction in respect of the
value of the stock of Rs. 2,27,250 as being the purchases
ot her than | ast purchases of cotton.
L7 Sup. d/67-1 0
626
The Kerala High Court in Abdul salam Rowt her v. State of
Keral a(1), follow ng certain cases deci ded under the Income
Tax Act, was influenced by the consideration that an
assessee could not rely on subsequent events in order to
escape taxation’” That may be so even under the Sales Tax
Act, but, according to our view, the assessee is not liable
till the purchase of declared goods acquires the character
of a last purchase within the Second Schedule referred to
above. In Hornusji Hirjibhoy v. Commercial Tax O ficer(1)
the Msore Hi gh Court also seens to have been i npressed by
sim |l ar considerations.
The judgnent under appeal draws a distinction between tax-
abl e event and a stage at which the levy of tax in the case
of decl ared goods is subject to single point levy. This may
cause confusion, and indeed, the H gh Court gives one
illustration, which it found unnecessary to deal with. The
illustration given is :

"One can visualise a case for exanple, where

goods menti oned above purchased on the 30th of

March, 1960 nay be exported by the purchaser
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hinself, outside the State, on the 2nd of
April, 1960. In that case the goods coul d not

be assessed in 1960-61 in the hands of the
exporting purchaser, because the taxable event
did not occur in that year; it could not be
assessed in the hands of the seller in 1959-60
because t hough the taxabl e event occurred that
year, the single point stage was not reached
in that year. One possible way of dealing
with such a case is to assess it subsequently
as escaped turnover."

In our opinion, in this illustration, the assessee would be

liable in the financial year 1960-61 as the purchases becane

the last purchases in that year

In the result the appeal fails and is dismssed with costs.

The facts in Tax Case No. 125 of 1963 (Civil Appeal No. 634

of 1966) are similar. That appeal is also dismssed wth

costs. The Appellate Assistant. Comm ssioner (Conmercia

Taxes) w 'l now di spose of the cases remanded to himby the

Sal es Tax Appellate Tribunal in the light of the judgment.

Y. P. Appea

di sm ssed

(1) 12 S. T.C. 99.

(2) 13 S.T.C. 773.
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