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M Radhakrishna Murthy and Ors.
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DORAI SWAMY RAJU & ARI JI T PASAYAT

JUDGVENT:
JUDGMENT
(Arising out of SLP (Givil) No. 2733/2003)

ARl JI' T PASAYAT, J.

Leave granted.

Appel | ant questions correctness of the judgnment
rendered by a Division Bench of the Andhra Pradesh Hi gh
Court which by the inpugned judgnment held that respondent
no.1 was to be ranked senior to the appellant in the
seniority list. The view taken by the Andhra Pradesh
Admi ni strative Tribunal at Hyderabad (for short 'the
Tribunal’) holding that the appellant was senior to
respondent no.1 was upset.

Factual scenario which is also-al nost undi sputed is as
follows :

The Andhra Pradesh Service Commission (for short 'the
Conmi ssion’) issued an advertisenent inviting application
fromeligible candi dates to be appointed to the post of Road
Transport Officer (for short 'the RTO). Appellant and
Respondent no.1 and others responded to the advertisement.
On 13.5.1987 appoi ntment order was issued to thel appell ant
and ot her sel ected candi dates including respondent no.1
after they were successful in the selection process
conducted by the Commission. |In the appoi ntnent order 60
days tine was granted to the appellant as well as other
sel ected candidates to join the post i.e. the selected
candi date was to join the duty on or before 12.7.1987. At
the relevant tinme, the appellant was enployed with the
Central Secretariat as Section Oficer. Therefore, he nmade a
request to the Governnent of Andhra Pradesh to extend the
time as per clause 3 for joining the duty in ternms of
appoi ntnent order. On 25.6.1987, the Government vide its
meno dated 25.6.1987 extended the joining tine and permtted
the appellant to join duty on or before 31.7.1987. In
reality the appellant joined on 21.7.1987. By Govt. neno
no. 470 dated 10.10. 1991 appellant’s services in the post of
RTO were regul arized. Seniority lists were periodically
prepared and circul ated on 28.3.1989, 13.5.1993 and
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27.5.1996 where the appellant was shown as senior to
respondent no.1. There was no challenge to the sane by the
1st respondent, at any of the relevant points of tine.

In 1997, both the appellant and respondent no.1 were
promot ed as Deputy Transport Conmi ssioner and in the
pronot ed post al so, appellant was shown at Sl.No. 14 as
agai nst 1st respondent shown as SI. No.17. In the
seniority list prepared on the basis of notional dates given
in GO MS. No.153 dated 14.8.1997 was said to have been
approved and conmuni cated by Transport Conmi ssioner in his
proceedi ngs dated 19.6.1995 also the appellant was shown as
seni or to respondent no.l. Respondent no.1 approached the
Tribunal only at this stage making a grievance that his
representation regarding fixation of seniority was not being
di sposed of. By order dated 17.5.2000 in QA No. 2369 of
2000 the Tribunal directed the concerned authorities to
di spose of the representation said to have been nmade for
relief. On 26.5.2000 a conbined |list of RTGs was published
as noticed above, where the appell ant was shown as senior at
Sl . No.41 to respondent no.1 shown as Sl.No.44. Subsequently
on 31.5.2000 provisional seniority list of DICs was
publ i shed as indicated above. Respondent no.1 assailed the
seniority lists dated 26.5.2000 and 31.5.2000 before the
Tribunal in OA No. 3381 of 2000. During pendency of the
matter before the Tribunal, the Governnment issued GOVs No. 14
dat ed 29.1.2001 showi ng respondent no. 1l as senior to the
appellant in the seniority list. In view of this meno,
respondent no.1 wanted disposal of his application before
the Tribunal as infructuous, but the Tribunal refused to
accept the prayer observing that there was chal lenge to the
correctness of the same in some connected matters.

The stand of respondent no.1l before the Tribunal was

that since the appellant had joined the duties after the
prescri bed period of 60 days indicated in the appoi nt ment
order, he had to be ranked junior to respondent no.1 who had
joined earlier. It was subnitted that Governnent coul d not
have extended the joining report and it was the Conm ssion
al one which is conpetent to do it. I'n any event, the effect
of G O M. 822 dated 18.9.1967 nade the position clear that
if a person does not join within the stipulated tine not
only there was power to withdraw his sel ection but even if
sonebody had joined |later, the fact that he did notjoin
within the stipulated period of 60 days disentitled himfrom
seniority. Tribunal did not accept this plea. It also found
no substance in the plea that the date of joining would
govern seniority if the concerned enpl oyee had not joined
within the tine stipulated in the appointrment order. It
took note of the fact that Governnent had pernitted the
appellant to join by 31.1.1987, and in fact, he had joi ned
on 21.1.1987. Referring to Rule 33(b) of the Andhra Pradesh
State and Subordinate Service Rule 1962 (in short ’'the
Rule’), it held that the appointing authority may at the
time of passing an order appointing two or nore persons
simul taneously to a service, fix the order of preference
anong them and when such order has been fixed, seniority is
to be deternined in accordance with it. Appellant,
i ndi sputably was placed on the basis of merit perfornmance in
i nter se ranking higher than the respondent no.1. Ooviously,
he has to be treated necessarily as senior to the respondent
no. 1.

Respondent no.1 questioned correctness of the
Tribunal’s judgment by filing wit petition before the
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Andhra Pradesh High Court. It was contended that power of
ext ension was available only to the Conm ssion and not the
State CGovernment. Further the GO itself merely provided that
in case a person does not join within the stipulated tine,
the effect was that his nane is to be renoved fromthe |i st
of sel ected candi dates, except in cases where the Comm ssion
considers that there are valid reasons for extending the
peri od.

Relying on the prescription in GO Ms. 822 GA (Services-

A) Department dated 18.9.1967 the H gh Court accepted
respondent no.1's stand and directed that he is to be
treated as senior. It was held so since appellant did not
join within the period of 60 days and thereby he | ost al so
seniority to which he was entitled to on the basis of nerit
r anki ng.

Learned counsel for the appellant with reference to the
order of the Government of Andhra Pradesh pointed out that
the State Governnent itself, in his case had granted tine
upto 31.1.1987 and, in fact, the appellant had joined
admittedly even before that date. That being so, there was
no question of appellant losing his seniority fixed
initially based on merit ranking. In the present case the
nane of the appellant was not renoved fromthe list. He was
permtted to join by grant of further tinme and continued as
senior to respondent no.1 as shown in-various seniority
lists, and there was no challenge to any of them at the
appropriate point of time. Admttedly, the appellant joined
in the year 1987 and after nmore than a decade it was not
open to respondent no.1 to question the propriety of the
extension of tine given by the State Governnment enabling the
appellant to join within the extended tinme. The 1st
respondent had no infeasible right to question the extension
of time granted by the State Governnent and at any rate to
guestion the sane, at any tinme according to will and
pl easure. The long | apse of tine and | aches on his /part
disentitles the 1st respondent to claimany such relief at
the bel ated stage al nost after a decade.

Per contra | earned counsel for respondent no.1
submitted that the State Government had no authority to
extend joining tine. It was only the Comm ssion which has
power to do so and the Hi gh Court rightly observed that the
extension given to the appellant was itself-bad and,
therefore, the benefit of the Rules stipulated in terns of
seniority of the candi dates who were sel ected during one
sel ection has to be reckoned in accordance w th appoi nt ment
in the selection was not available to be given.

We find that the GO Ms. 822 dated 18.9.1967 issued by

the CGovernment of Andhra Pradesh was dealing with the
guestion of fixing the tine [imt for the candidates

sel ected by the Comm ssion to join when they were to be
appoi nted by direct recruitnment. Taking the factual position
as prevailing then, it was indicated that the time limt to
be normally 60 days. It was further stipulated therein that
in case they did not join within stipulated tine, their
nanes could be renmoved fromlist of selected candi dates.
Servi ce Comm ssion was enabled to extend and give further
time for joining before deleting the nane of the candidate
concerned fromthe select list for not joining in time. The
power of extending tine given to the Conm ssion under the
GO was not inrelation to any statutory prescription, and
cannot be also said to be in derogation of the powers of the
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State Governnent as the ultinmate repository of all Executive
power. On the other hand, the Governnent itself provided
that the time could be extended if the Conmi ssion considered
it necessary. This was nerely an enabling power conferred by
the Government only and the G O cannot be construed to be
sel f destructive of the power of the Governnent, in the
absence of any statutory rules as such, in this regard. The
Conmi ssi on appears to have been enabled to grant tine to
effectively nmonitor the operation of the main list as well
as the waiting list (in order of nerit) w thout any undue

| apse of time, in case the selected candidates did not join
within the indicated tinme period. It was an executive

deci sion of the Government. Wen the Governnment itself
extended the tine, in case of the petitioner, on the basis
of the reasonabl eness of the request it cannot be said that
in the absence of any order passed by the Conmi ssion
extending the time, the extension granted by the Governnent
was w thout authority-in |aw

It can be al'so | ooked at from another angle. The

appel | ant -was granted extension upto-31.7.1987 to join. It
was open to the Service Conmi ssion or Governnent at that
stage to direct renoval of his nanme fromthe |ist of

sel ected candi dates.” Nei ther the Comm ssion nor the
Government thought /it appropriate to do so. On the other
hand, the Governnment /extended the joining period and the
appel l ant joined the post. 1In several periodical seniority
lists thereafter the appellant’s name was placed hi gher than
respondent no.1. For nore than a decade, respondent no.1
did not question that position. After a verylong period it
was not open to respondent no.1 to turn around and say that
the extension of tine to the appellant was not in accordance
with law. It is undisputed that boththe appellant and
respondent no.1 were selected in the sane selection and the
appel lant was nore neritorious in terms of nmarks secured by
himin the selection process and ranked above the 1st
respondent and the inter se ranking and consequent inter se
seniority cannot be disturbed and rights flow ng from such
ranki ng cannot be denied nerely because there was sone del ay
in joining-all the nore so when such delay was only of 8
days and al so on account of getting relieved fromthe
Central Governnent, for reasons beyond his control, which
only seens to have weighed with the State Governnent to
accord extension of tinme also. The Hi gh Court seens to have
| ost sight of the fact that it was not a case where reasons
were absent in the order of the CGovernment extending the
joining tine. On the contrary, the order itself indicates
the reasons why the appellant had sought for extension.. The
Government taking note of the factual position highlighted
therein had granted extension. Hi gh Court has erroneously
hel d that no reasons were indicated.

In the above background, the inevitable conclusion is
that the appellant was to be placed higher in the seniority
list than respondent no.1 in terns of the inter se nerit
ranki ng assi gned by the Service Comm ssion. The Tribuna
was right inits view, while the H gh Court could not be
held to be so. W set aside the judgnent of the Hi gh Court
and restore that of the Tribunal so far as the appellant is
concer ned.

The appeal is allowed but in the circunstances without
any order as to costs.
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