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Cvil Appeal No.4631A of 1993 is by original def endant
to the suit challenging the decree of specific performance
whi ch has been passed in appeal by the H gh Court of
Cal cutta against the appellant. The judgment and decree of
the High Court in appeal is dated 28th of August, 1991. By
this judgnment and decree, the judgnment and order of the
trial court dismssing the respondent’s suit for specific
performance was set aside. The High Court granted to the
respondent a decree for specific perfornmance of the contract
in question and directed the appellant to execute the deed
of conveyance as set out therein on the respondent paying to
the appellant the anpbunts set out therein. The -decree
provided that the respondent shall nake these paynments with
interest as specified therein within a period “of three
nonths from the date of the judgment; and the appel llant was
directed to execute the documents wthin three ' nonths
thereafter. The respondent, however, did not nmake paynent
within specified period which expired on 27th of Novenber
1991. The respondent, however, ultimtely nade an
application dated 3rd of February, 1992 before the High
Court for extension of tinme for nmaking payment under the
decree by a further period of three nmonths. The appel |l ant
opposed this application. The H gh Court by its order dated
26th of My, 1993 has declined to grant any extension of
time for paynent of the said anounts holding, inter alia,
that in the facts and circunstances of the case it would
cause hardship, serious prejudice and injury to the opposite
party if any further extension of time is given thereby re-
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opening the decree. The application of the respondent for
extension of tinme has been dism ssed by the Hi gh Court thus
resulting in the respondent’s suit for specific performance
st andi ng di sni ssed.

Cvil Appeal No. 4631 of 1993 is filed by the
respondent from the judgment and order of the Hi gh Court
dated 26th of May, 1993. For the sake of convenience the
appellant in GCvil Appeal No.4631A of 1993, that is to say
the original defendant, is referred to as the appellant
while the respondent in Cvil Appeal No.4631A of 1993, that

isto say the original plaintiff, is referred to as the
respondent .
The appel | ant is the owner of certain imovable

property bearing No.30, Gariahata Road, South Cal cutta. By
the agreenent dated 24th of October, 1977 the appellant-
agreed to sell to the respondent the said property for a sum
of Rs.9 lakhs on the terms and conditions set out in the
agreement of sale dated 24th to Cctober, 1977. Under the
terns of 'this agreenent a sumof Rs.25,000/- was to be paid
at the time of execution of the agreenent. A further sum of
Rs.4 | akhs was to be paid within five nonths fromthe date
of the agreement and the balance anmount was to be paid at
the time of conclusion of the Purchase, tine-being of the
essence of the contract.” Under clause 4 of the agreenent.
after the title of the appellant was accepted by the
respondent, the respondent was required to send to the
appel l ant’ s advocate a draft of the proposed conveyance in
order to enable the appellant to apply for ‘and obtain the
income tax clearance certificate under Section 230A of the
I ncome Tax Act and for perm ssion of the conpetent authority
under the Urban Lana (Ceiling and Regulation) Act, 1976.
Under clause 6 of the agreenent the appellant was required
to hand over vacant possession of the said property on
conpl etion of sale except for possession of four shop roomns
in the front portion. Causes 11, 13 and 14 of the agreenent
are as follows:

"11. And it is further agreed that

if ultimtely the Conveyanceis to

be executed in favour of a

Cooperative Housing Society to be

initiated by the said P.R Deb &

Associ ates nom nee of the said

Purchaser herein and a further

Agreenent nmay be entered into

bet ween the Pr onot er of t hat

Housi ng Soci ety and the Vendor and

the said Agreement be registered at

the Ofice of the District

Regi strar at Alipore, 24-Parganas

and the Vendor shall have to give

necessary consent letter to the

Cooperative Housing Society to the

effect that she has agreed to sel

the land and the buil dings thereon

to the Cooperative Housing Society.

13. On the Vendor’'s making out a

marketable title to t he sai d

property free fromall encunbrances

what soever and on her conplying

with the obligations wunder this

Agreenent, if the’' purchaser fails

to conplete the purchase within the

time and in the nmanner hereinbefore

mentioned, the Vendor thereupon

shal | have the full power of
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rescinding this Agreenent by giving

notice in witing to the Purchaser

or its said Advocate and the said

earnest nmoney of Rs.25,000/- shal

in that event stand absolutely

forfeited by the Vendor as and by

way of |iquidated damages and the

Vendor shall have further rights to

sue the purchaser for specific

performance of this Agreenent and

for other reliefs.

14. It is clearly understood and

agreed that further paynent of

Rs. 4,00,000/- will not be treated

as earnest nmoney for the operation

of this clause. In case the

transaction falls through the said

sum of Rs. 4,00,000/- has to be

ref unded forthwith."

Under the terns of the said agreenent the respondent
was required to pay Rs.4 lakhs within five nonths, that is
to say, on or before 23rd of ‘March, 1978. As the respondent
failed and neglected to pay this amunt wthin the
prescribed period, the appellant addressed to the respondent
her solicitor’'s letter dated 12.4.1978. In this letters the
appel | ant pointed out that the part paynent of Rs.4 |akhs
had not been nmade by the respondent to the appellant within
the prescribed period under the agreenent. It was further
poi nted out that the respondent was aware that the appellant
was residing in the said property. The appellant had agreed
to give vacant possession of this property on conpletion of
sal e. The paynment of Rs.4 |akhs was required under the terns
of the agreenment to enable the appellant to acquire a
suitable residence by utilizing this sum the letter also
records that in fact the appellant had inspected a nunber of
properties and approved two of them for purchase: but ow ng
to the default on the part of the respondent in paying the
sum of Rs.4 |akhs the appellant was not able to proceed any
further. On account of the default committed by the
respondent the appellant had the option to termnate the
agreenment. However w thout prejudice to her rights she
cal | ed upon the respondent to pay the said sumof Rs.4 lakhs
within seven days failing which the appellant would be
conpelled to take further steps against the respondent as
she may be advised. Despite this notice the  respondent
failed and neglected to pay the sumof Rs.4 |akh .

The respondent contends that wunder clause 11 of the
said agreement. the appellant was required to enter into a
further agreenent wth the pronoter of a proposed housing
society being fornmed by the respondent and was required to
give a consent letter to the co-operative housing society as
set out in clause 11. The respondent contends that although
nmeetings were held between the solicitors of the appellant
and the respondent, the appellant did not give such consent
or enter into arrangenment wth the proposed co-operative
housing society which was then being set up by the
respondent. It is the respondent’s case that he coul d not
raise the sumof Rs.4 |akhs since the appellant did not
consent to and/or execute an argument in favour of the
proposed housing society in supersession of the agreement of
24th of Cctober. 1977. In this connection, the respondent’s
solicitors have addressed two letters to the appellant’s
solicitors. One is a letter dated 5th of June, 1978, witten
long after the expiry of the date for paynent of Rs.4 | akhs,
in which the respondent has called upon the appellant to
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approve the draft agreement for sale between one Ms. Anirban
Co- operative Housing Society Ltd. which was not then
regi stered and the appellant in supersession of the existing
agreement along with a cheque for Rs.25,000/- drawn in
favour of the appellant by the said proposed society. This
cheque has not been encased. The second letter from the
respondent to the appellant’s solicitors is dated 25th
Septenber, 1980 in which it is, inter alia, recorded that
unl ess the agreenment was executed between the proposed co-
operative society and the appellant, it wuld not be
possi ble for the respondent to raise noney and make paynent
of Rs.4 |akhs. The letter also records that the appell ant
had, during the negotiations, taken the stand that unless
the sum of Rs.4 I|akhs was paid the appellant would not
execute the fresh agreenent for sale. This letter also
records that after the agreement between the proposed co-
operative society and” the appellant is conpleted the
respondent will.~ within a nonth thereafter make paynent of
Rs. 4 | akhs, But unl'ess the agreenent is conpleted it is
i npossi bl'e to collect the noney fromthe nenbers of

the proposed co-operative society.

On 10.11.1980, the respondent filed a suit for Specific
performance against -the appellant praying for specific
performance of the agreement of 24th of October 1977. The
trial court by its judgnent and order dated 24.12.1985
di smissed the suit holding that the respondent was not ready
and willing to perform his part of the contract. In appea
however the High Court has granted specific perfornmance as
prayed for on terns and condition which are set out inits
judgrment and decree dated 28.8.1991. Hence the present
appeal has been filed by the appellant.

Under the agreenment of sale dated 24.10.1977, the
respondent was required to nmke part paynent of Rs.4 |akhs
within five nonths of the agreenment of sale. The agreenent
has clearly provided that this paynent is not by way of
earnest but it is part payment of the purchase price. The
pur pose of this paynent is (clearly set out/ in the
appellant’s solicitor’'s letter dated 12.4.1978 addressed to
the respondent’s solicitors. Early paynent of the ampunt of
Rs.4 | akhs was required as the appellant had to purchase
alternative residential accommodation for herself in order
to carry out her obligation under the agreenent of sale to
deliver vacant possession of the property to the respondent
except for the four shops set out in the said agreenent. By
her solicitor’'s letter of 12th April, 1578, the appell ant
had also nmade it «clear that she requires paynent of Rs.4
| akhs for this purpose and gave notice to the respondent to
pay this amunt within a week of the said |etter since the
time for paynent had already expired. dearly. paynent of
Rs.4 |l akhs within a reasonable time was an essential term of
the contract. Because a |ate paynent of this anobunt may
affect the appellant’s right to obtain suitable alternative
resi dential accommodati on property prices may increase, thus
affecting the appellant’s right to purchase a suitable
residential accommpdation. Fromthe reply which has been
sent by the respondent’s solicitors, especially the reply
dated 25.9.1980, it is quite clear that the respondent was
not in a position to pay the sumof Rs.4 | akhs either within
the time specified in the agreement of sale or within a
reasonable tine. In fact. he has clearly set out in the said
letter that wunless he is able to enter into a suitable
arrangenent with a cooperative housing society. he will not
be able to pay Rs.4 |l akhs to the appellant. He has insisted,
therefore. on the appellant first entering into an agreenent
with a proposed housing society which. admttedly never cane
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into existence. There is nothing in clause 11 of the
agreenment of sale which requires the appellant to enter into
an agreement with a proposed cooperative housing society as
a condition precedent to receiving part payment of the sum
of Rs.4 |lakhs. Cause 11 is independent of the right of the
appellant to receive a sumto Rs.4 |akhs. The agreenent
specifies the time within which the sumor Rs.4 | akhs was to
be paid and the correspondence nakes it quite clear that the
respondent was not in a position to pay this anbunt within
the agreed period or wthin any reasonable tinme thereafter
because he had, in turn; to collect this anount fromthe
expected menbers of the proposed co-operative housing
society. There is no evidence in this case to show whet her
there were any nmenbers of this proposed co-operative housing
soci ety and whether the respondent was in a position to
col lect this ampunt of Rs. 4 lakhs. In fact, the evidence is
to the contrary. The proposed co-operative housing society
was never registered and there iis nothing to show that there
were any nmenbers of this proposed co-operative housing
soci ety. ‘Although™ the respondent and his solicitor have
given evidence in the case, they have not stated that the
respondent had the sum of Rs.4 |akhs at the naterial time or
that the respondent was in a position to pay this anount
within a reasonable tinme. There is nothing in the agreenent
requiring the appellant to enter into an agreenent with the
proposed co-operative housing society before the sumof Rs.4
| akhs is released to her. The trial court, therefore, had
rightly cone to the conclusion that the respondent-plaintiff
was not in a position.to carry out the ternms of agreenment of
sale. The plaintiff, in a suit for specific performance
nust be ready and willing to carry out ~his part of the
agreenent at all material tinmes. Such i's not the case here.
In fact, even after the decree of specific perfornance, the
respondent was not able to deposit the anpunts specified by
the High Court within the time prescribed Utinmately he
applied for extension of time for  deposit of ampunt which
application was rejected.

In the case of Chand Rani (Sm.) (Dead)by Lrs. v. kanal
Rani (Smt.) (Dead) by Lrs, (1993 (1) SCC 519), a Bench of
Fi ve Judges of this Court considered a simlar situation
where the contract stipulated that a sum of Rs.98, 000/-
woul d be paid by the purchaser to the vendor within a period
of ten days only. Despite notices of the vendor, the vendee
was not wlling to pay the said anmount unless vacant
possession of a part of the property was given by the vendor
to the vendee. The Court said that in View of the express
terns of the contract coupled wth the conduct of the
vendee, it was clear that the tine was of the essence of the
contract and the Vendee was not ready and willing to perform
the contract. |In these circunstances, this Court upheld the
refusal of the High Court to grant specific Perfornance.
This Court has observed that although in the case of a sale
of immovable property tine is not of the essence of the
contract, it has to be ascertained whether under the terns
of the contract, when the parties named a specific tine
within with conpletion was to take place, really and in
substance it was intended that it should be conpleted wthin
a reasonable tine. It observed that the specific performance
of a contract will ordinarily be granted, notw thstanding
default in carrying out the contract wthin the specified
period, if having regard to the express stipulations of the
parties, nature of the property and the surrounding
circunstances, it is not inequitable to grant the relief. If
the contract relates to sale of i movable property, it would
normal Iy be presumed that the time was not of the essence of
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the contract. But even if it is not of the essence of the
contract, the Court may infer that it is to be perforned in
a reasonable time it the conditions of +the contract so
warrant. These can be inferred, (1) fromthe express terns
of the contract; (2) fromthe nature of the property and;
(3) from the surrounding circunstances. For example, the
object of making the contract may nmke it <clear that the
agreenment requires to be performed within a reasonable tine.
The Court said that the stipulation in the contract
regardi ng paynent of Rs.98,000/- within a period of ten days
only showed that the failure to pay the anbunt within the
stipul ated period would constitute a breach of contract.

The present case is simlar. The clause relating to
paynment of various anmounts under the contract including the
sumof Rs.4 |lakhs states that the time is of the essence.
Moreover, by his letter of 12th April, 1978, also the
appel | ant has nade paynent of Rs.4 |akhs within a period of
seven days fromthe -date of notice, of the essence of the
contract ~pointing out the circunstances which require
paynment of “Rs. 4 lakhs within a reasonable tine. As the
respondent did not Conply and was unwilling and/or unable to
conply with this term of the agreenent, he cannot be
considered as ready and wlling to performhis part of the
contract.

In the case of Parakunnan Veetill Joseph’s Son Mat hew
v. Nedunbara Kuruvila's Son & O's. (1987 (Supp) SCC 340),
this Court has observed that the court should neticul ously
consi der all facts and circunstances before granting
speci fic performance. The court should take care to see that
it is not used as an -instrument of oppression.to have an
unfair advant age.

In the present case, the right of the appellant to
purchase suitable residential acconmodation is seriously
affected by non-paynment of Rs.4 lakhs within a reasonable
time. The respondent had failed to conply with the term of
the agreement relating to paynment of this anobunt. In these
circunstances, in any case, a decree for specific
performance cannot be granted as it would be wunfair and
unreasonable to do so. The High Court, therefore, was not
right in setting aside the judgment and order of the tria
court.

We therefore. allow Gvil Appeal No.4631A of 1993 and
restore the judgenent and order of the trial court while
setting aside the judgnent and decree of the H gh Court.

In view of Civil Appeal No.4631A of 1993 being allowed,
as above, nothing now survives in Civil Appeal No.4631 of
1993 which is Against the refusal of the H gh Court to
extend tinme for making paynent of the amounts| wunder. the
decree of the Hi gh Court which has now been set aside. The
Hi gh Court passed a conditional decree whereby the High
Court has ordered, inter alia, that in the event of the
respondent herein committing default in making the paynent
to the appellant within the time as specified in the decree,
the suit for specific performance of the contract "shal
and do stand dism ssed". The respondent contends that the
Hi gh Court has the power to extend tine for making paynent
despite this provision in the decree. Wile the

appel | ant contends that the court havi ng become functions

officio on passing of the above conditional decree, it
cannot further extend tine. The H gh Court has declined to
extend time in the facts and circunstances of the case. W
need not, however, examine the detailed contentions raised
by both the parties in this connection since this dispute
has now becone redundant, the decree for specific
performance having been set aside. Civil Appeal No.4631 of
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1993 is, therefore, dismssed. The respondent shall pay to
the appell ant costs of the appeals.

The respondent will be at liberty to wthdraw the
amount deposited pursuant to the orders of the Court with
accrued interest, if any.




