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DAYAL, RAGHUBAR
Cl TATI ON
1961 AIR 1320 1962 SCR (1) 328
Cl TATOR | NFO
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ACT:

Evacuee Property--Quasi-pernmanent all ot nent-Cancell ation of -
Cust odi an General , powers of - Enact nent vesti ng evacuee Pro-
perty in Central Government-If Custodian General still has
power to cancel allotmnent-Adm nistration of Evacuee Property
Act, 1950 (31 of 1950), SS.- 10, 27 -Displaced Persons
(Conpensation and Rehabilitation) Act, 1954 (44 of 1954),
SS. 12, 19.

HEADNOTE:

The appel | ants who are di spl aced persons from West Paki st an,
were granted quasi-pernanent allotment of sone lands in
village Rai kot in 1949. On Cctober 31, 1952, the Assistant
Cust odi an cancelled the allotnment of 14 allottees in village
Kar odi an, and al so cancelled the allotnment of the Appellants
in Raikot but allotted lands to themin village Karodian

and allotted the | ands of Rai kot to other persons. The 14

allottees of village Karodian as well as the appellants
applied for review of the orders of cancellation of ~their
al | ot ment . The application of the 14  allottees was
di smi ssed. They preferred a revision to the  Custodian

General who cancell ed the appellant’s all otnent

(1) (21907) I.L.R 34 Cal. 926.
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in Karodian and restored the allotment of the 14 “allottees
on Decenber 17, 1954 Thereupon,, on January 6, 1955, the
appel | ants noved the Custodi an General for calling up ‘their
review application and for revising the order of Cctober 31
1952, cancelling their allotment-in Raikot. The Custodian
CGeneral refused to revise the order on the ground that his
power to revise had been taken away by the Displaced Persons
(Compensati on and Rehabi I i tati on) Act , , 1954. The
appel l ants contended that the, Custodian CGeneral had the
power to revise the order

Held, that after the enactnent of the, D splaced Persons
(Conpensation and Rehabilitation) Act, 1954, the Custodian
General ceased to have the power to cancel allotnents. By,
the issuing of a notification under, S. 12(1) of this Act,
the Fight, title or interest of the evacuee in the property
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specified in the notification was extinguished and the
property vested absolutely in the Central. Government. The
right of the Custodian nmanage the property under the
Admi ni stration of Evacuee Property Act, 1950, cane to an end
and the managenent vested in a new set of officers. Even
though no- nmanaging officer was appointed or a managing
corporation, constituted under the new Act to nanage the
property no one--el se coul d exercise t he power of
cancel | ation of allotnment.

Bal Mukund v. The State of Punjab, |I.L.R 1957 Punj. 712,
appr oved.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 101 of 1959.
Appeal by special 1eave fromthe judgnment and order dated
Novermber 8, 1957, of the Deputy Custodian CGeneral, Evacuee
Property, 'Now Del hiRevision Petition No. 17-R/ 55 of 1955
Achhru Ramand K.~ L. Mehta for the appellants.

B. K., Khanna and, T. M Sen, for the respondent No. 1.

N.S. Bindra and A. G Ratnaparkhi, for the respondents
Nos. 2-4.

1961. March 15. The Judgnent of the Court was delivered by
MUDHOLKAR  J.-The appel l ants who are admittedly di spl aced
persons from West Pakistan were granted quasi- pernmanent
allotment of 24  standard acres and 15 3/4- units in the
village of Raikot 'in Ludhiana District in 1949. Thei r
fat her Sardar Nand Si ngh who was

42
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found entitled to quasi-permanent allotnent of 40 standard
acres and 5 1/4 units of land was  given quasipernmanent
allotment in another village named Humbran in the same
district. The two villages are, however, 25 mles or so
distant from each other. Nand Singh, therefore, nmade an
application for consolidation of his lands with those of the
appellants in the village Raikot.  During the pendency of
this application he died and after his death, t he,
application was continued by the appellants. Thi s
application was rejected by the Assistant Custodian on July
23, 1951 on the ground that no | and was available in - the
village Raikot. A revision petition preferred by the
appel | ants agai nst the order of the Assistant Custodi an was
di sm ssed by the Additional Custodian on August -~ 20, 1952.
On Cctober 7, 1952 the appellants preferred a revision
application before the Custodi an General

Duri ng the pendency of the revision application the
Additional Custodian for the State of Punjab cancelled the
allotment of fourteen quasi-permanent allottees of the
village Karodian in the sane district on the ground that
these persons were entitled to allotnment of suburban land a
had been wongly fitted in the village Karodian. Acting suo
nmotu the Additional Custodian nade an order on Cctober 31
1952 cancelling the order of allotment of Iland in the
village Rai kot made in favour of the appellants in the year
1949 and instead allotted to them land in Karodian in
substitution of :,the lands at Raikot and of the |ands
allotted to their father. The land allotted was out of the
| and rel eased upon the cancellation of allotnent of lands in
favour of the aforenmentioned 14 allottees. These fourteen
allottees preferred an application for review of the order
cancelling their allotment on the ground that this
cancel lation was a result of m sapprehension of the actua
facts and that they were not entitled to allotnment of
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suburban lands at all. The appellants also preferred an
application for review of the order cancelling their quasi-
permanent allotnent in the village Raikot.

The Additional Custodian for the State of Punjab recomended
to the Custodi an General the restoration

331

of the land to the 14 allottees which had been taken away
from them by reason of cancellation of the allotnment in
their favour by the order dated October 31, 1952. The
Addi tional Custodian adnmitted that these persons were not
entitled to allotnent of suburban |and and that consequently
their allotment had been wongly made but referred the
matter back to the Additional Custodian for decision. The
applicati on nade by the appellants was kept pending till the
deci sion of the application of the 14 allottees of Karodian

The Additional Custodian, however, disnissed the application
on the ground that r. 14(6) of the Evacuee Property Rules
whi ch cane into force on July 22, 1952, stood in the way of
cancel lation of the allotnent in favour of the appellant.

On  Decenber 17, 1954, the Deputy Custodi an General, before
whom these allottees had preferred an application for
revision, revised the order of the Additional Custodian and
restored to the 14 allottees of Karodian the | and which had
been originally allotted to them and allotnment of which had
been cancelled earlier. As a result of  this order the
al l ot ment of Karodian |and made in favour of the appellants
automatically stood cancell ed.

On January 6, 1955, the appellants noved the Deput y
Custodi an Ceneral for calling up their review application
and for revising the order of Cctober 31, 1952 passed by the
Additional Custodian <cancelling the allotrment of Raikot
| ands which had originally been nmade intheir favour in the
year 1949.

Consequent upon the cancellation of t he appel |l ant s’
al | ot ment of the Raikot ‘land they were allotted to
respondents 2 to 4. These persons were, therefore, inpleaded
as parties to the proceedi ngs before the Deputy Custodian
Cener al . By the order dated Novenber 8, 1957 the Deputy
Custodi an General dism ssed the appellants’ application

The appel | ants have, therefore, come up to this Court by way
of appeal with special |eave.

The ground on which the appellants’ application was rejected
by the Deputy Custodi an General was that his jurisdiction to
revi se the order has been
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taken away by virtue of the provisions of Displaced  Persons
(Conpensation and Rehabilitation) Act, 1954, (44 of 1954)
and the notification issued thereunder on March' 24, 1955.
In taking this view he has relied upon the decision in Ba

Mukund v. The State of Punjab (1). 1In that case the /Court
has held that the powers of the Custodian CGeneral ~to dea

with matters of this kind have been taken away by the
Di spl aced Persons (Conpensation and Rehabilitation)  Act,
1954, and that these powers now vest in another authority
and that there is no provision for continuing the pro-
ceedi ngs which had been comenced under the Adm nistration
of Evacuee Property Act., 1950, but had not been concl uded.
M. Achhruram for the appellants chall enged the correctness
of this decision.

There is no specific provision inthis Act to the effect
that after its commencenent the jurisdiction of the various
authorities created by the Admnistration of Evacuee
Property Act, 1950, to deal wth the al | ot ment or
cancel lation of allotnent of evacuee property shall cease.
VWhat is urged by M. Khanna on behalf of the Custodian
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General is that this is the effect of the provisions of ss.
12(2) and 19 of the Act.

Section 12 of the 1954 Act enpowers the Central Governnent
to acquire evacuee property for rehabilitation of displaced
persons by publishing in the official gazette a notification
to the effect that it has decided to acquire such evacuee

property in pursuance of this provision. It is comon
ground that by notification S. R 0. 697 dated March 24,
1955 the Central Government decided to acquire all evacuee

property allotted to displaced persons by the Custodian
under the "Conditions" contained in the notification of the
CGovernment of Punjab in the Departnent of Rehabilitation,
No. 4892-6 dated July 8, 1949, except certain categories of
property specified in the schedule. The Raikot |ands were
allotted to the appellants under the aforesaid notification

of the Governnent of Punjab. It is not disputed on their
behalf that they do not fall within any of the excepted
categories of _property, set out in the schedule. Sub-

section 2 /of s. 12 of the Act

(1) I|.L/'R1957 Punj. 712.
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provides that on the publication of the notification under
sub-s. 1 the right, title or interest of any evacuee in the

property specified  in the notification shall imrediately
stand extinguished and that property shall vest absolutely
in the Central Government free from all encunbrances. The

power of the Custodian under the Administrati on of Evacuee
Property Act, 1950, to allot any property to a person or to
cancel an allotnent existing in favour of a person rests on
the fact that the property vests in _him But the
consequence of the publication of the notification by the
Central Governnent under s. 12(1) of the Displaced  Persons
(Conpensation and Rehabilitation) Act with respect to any
property or a class of property wuld'be to divest the
Custodian completely of his right inthe property flow ng
from s. 8 of the Adm nistration of Evacuee Property Act,
1950, and vest that property in.the Central Governnent. He
woul d, therefore, not be conpetent to deal with the property
in any manner in the absence of any provision in either of
these two enactrments pernmitting himto do so. ~ No provision
was, however, pointed out to us in either of these Acts
whereunder despite the Vesting of the property in-the
Central Governnent the Custodi an was enpowered to deal with
it. Sub-s. 4 of s. 12 of the 1954 Act provides that al
evacuee property acquired under that section shall form part
of the conpensation pool. Under s. 16(1) of this -Act the
Central CGovernment is enpowered to take such nmeasures as it
consi ders necessary or expedient for the custody, managenent
and disposal of the conpensation pool. Sub-s. 2 of s/ 16
enpowers the Central CGovernnment to appoint such officers as
it deens fit or to constitute such authority or corporation
as it deens fit for the purpose of nmnagi ng and di sposi ng of
the properties formng part of the conpensation pool
Section 19 of the Act provides that notw t hstandi ng anything
contained in any contract or any other law for the tine
being in force but subject to the rules that may be nmade
under the Act the managing officer or managing corporation
may cancel any allotnent etc., under which any evacuee
property acquired under the Act is held or

334
occupied by a person whether such allotnent or |ease was
granted before or after the commencenent of the Act. Thi s

provision thus confers the power to deal wth evacuee
property acquired under the Act only on a managing officer
appoi nted or mmnagi ng corporation constituted under the Act
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and nmmkes no nention whatsoever of the Custodian appointed
under the Admi nistration of Evacuee Property Act. No doubt,
under s. 10 of the Administration of Evacuee Property Act
the Custodian is enpowered to manage evacuee property and in
exercise of his power he will be conmpetent to allot such
property to any person or to cancel an allotment or |ease
made in favour of a person. Apart from the fact that
subsequent to the issue of the notification under s. 12(1)
of the Displaced Persons (Conpensation and Rehabilitation)
Act, the property would cease to be evacuee property, the
af oresai d powers of the Custodian would be in conflict wth
those conferred by s. 19 of the 1954 Act on a managing
officer or a nmanaging corporation constituted under that
Act. In other words, to that extent the provisions of s. 10
of the 1950 Act and s. 19 of the 1954 Act cannot stand
together. As already stated the powers conferred by sub-s.
(1) of s. 19 of the 1954 Act are to prevail notwi thstanding
anything contained in any other |law for the time being in
force.  Therefore, they nust prevail over the provisions of
B. 10 of the Administration of Evacuee Property Act. It s
true that there, is nothing on record to show that a
managi ng officer was appointed with respect to the Raikot
properties acquired under the notification dated March 24,
1955. But it is not necessary to ascertain that fact. The
point is, who, after the coming into force of the 1954 Act
could cancel an allotnment. Section 10 says that only a
managi ng of ficer or a managi ng corporation can do so. Thi s
nmeans that no one el se can do so even though sone other |aw
may have aut hori sed anot her person or authority to cancel an
al | ot ment .
M. Achhruram however, contended that the appellants’
rights were protected by s. 10 of the D splaced  Persons
(Conpensation and Rehabilitation) Act. Section 10 runs as
fol | ows:
335
"Speci al procedure for payment of conpensation
in certain cases.-Were any i nmovabl e property
has been |eased or allotted to a displaced
person by the Custodian under the  conditions
publ i shed-
(a)by the notification of the Governnent of
Pun. jab in the Departnent of —Rehabilitation
No. 4892-S or 4892-S dated the 8th July, 1949,
or
(b)by the notification of the Governnent of
Patiala and East Punjab States Union - in the
Department of Rehabilitation No. 8R or 9R
dated the 23rd July, 1949, and published in
the official Gazette of that State dated the
7th August, 1949, and such property is
acqui red under the provisions of this Act and
fornms part of the conpensation pool, the
di spl aced person shall, so long as t he
property remains vested in the Central
Government, continue in possession of such
property on the sane conditions on which he
held the property imedi ately before the date
of the acquisition, and the Central Government
may, f or t he pur pose of paynent of
conpensati on to such di spl aced per son
transfer to himsuch property on such terns
and conditions as may be prescribed."
It is followed by an explanation; but that explanation has
no bearing upon the point urged by M. Achhruram It is no
doubt true that the Raikot lands were allotted to the
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appel | ants under the notification referred to in el. (a) of
this section and, therefore, they would be entitled to the
benefits conferred by this section provided they satisfied
all the other requirenments of this section, express or
inmplied. It is inmplicit inthis section that the displaced
person to whom | and was allotted "held" the |and and was in
possessi on of such property at the date of the notification

It is not disputed that the appellants ceased to hold and
had | ost possession of the Raikot |lands before the
publication of this notification. Even assunming that the
order of the Custodian cancelling the allotnment in their
favour was erroneous there will be no difference in the
result because what is essential is the facts of hol ding and
possession of the |land on the date of the notification
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M. Achhruram then referred to the "Conditions” on which
allotments of Iland nmay be nmde wunder the notification
referred ‘to in sub-s. 10(a) and pointed out that wunder
condition no. 6 the Custodian or rehabilitation authority
woul d be ‘conpetent to resune or cancel an allotnent only on
one of the grounds set out-in that condition. He said that
t he cancellation of the allotment in favour of t he
appel l ants was inperm ssible inasmuch as it was not based
upon any of the grounds set out in the 6th condition. That
may or nmay not be/'so. W would repeat that the appellants
had |ost their possession before the publication of the
notification and are thus not entitled to the protection of
the section. Moreover, the Custodian, by reason of the
di vesting of the property, as from March 24, 1955, had
become functus officio with respect to it ~and could not
rectify any error nmade by himin the past in the matter of
cancel lation of allotnent. It is true that had t he
appel l ants been in possession at the critical time they
woul d have had the right to obtain a permanent transfer in
their favour of the Raikot lands and by virtue of @ what
happened and wi thout any fault on their part they have been
deprived ’'of that right. That i's indeed unfortunate but
none of the authorities created by the Adm nistration of
Evacuee Property Act could rectify the wong that has been
done by themto the appellant. The —question whether it
could be rectified by any of the authorities constituted by
the Displaced Persons (Conpensation and Rehabilitation) ~ Act
or not was not canvassed before us and, therefore, there is
no occasion for us to say anything about it.

M. Achhruram contended that r. 74 of the Displaced Persons
(Compensation and Rehabilitation) Rules, 1955 stood in the
way of the Custodian allotting the Rai kot property to the
respondents during the pendency of the proceedings before

the Custodian General. That rule reads as foll ows:
"Allotments which are the subject matter of
di spute.-No property in a rural ‘area in

respect of which any case is pending in a
Cvil Court or before a Deputy Custodian
Custodian or Custodian General, shall be
transferred to the allottee"
337
The aforesaid rule is in Chapter X headed "Payment of
conpensation under section 10 of the Act" and deals with a
transfer of property to an allottee by way of fina
settlenent of his claimto conpensation and does not dea
with the question of allotment on a quasi-pernmanent basis.
Moreover, this rule applies to a proceeding before an
authority created by the D splaced Persons (Conpensation and
Rehabilitation) Act and not to an authority created by the
Admi ni stration of Evacuee Property Act. There is,
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therefore, no substance in this argument.
Finally M. Achhruramreferred to s. 17 of the 1954 Act and
to r. 102 of the Rules franmed thereunder and said that the
powers of the managi ng officers appointed under the Act are
confined only to properties which are entrusted to them for
management and not wth respect to any other property.
Section 17 deals with the function; and duties of mmnaging
of ficers and managi ng corporation. Sub-s. (1) provides that
managi ng officers and nanagi ng corporations wll perform
such functions as may be assigned to themunder the Act.
Sub-s. (2) provides that subject to the provisions of the
Act and the rul es made thereunder, a managing officer or a
managi ng corporation nmay, anong other things, take such
neasures as he or it considers it necessary or expedient for
t he purpose of securing, adninistering, preserving, managing
or disposing of any property in the conpensation poo
entrusted to himor it... etc. ~The argument is that unless
there i.s such "entrustment” the nanaging officer or managi ng
corporation has no function to perform with respect to
evacuee ‘property. Hs contention appears to be that there
is nothing to show that this property was "entrusted" to a
managing officer. 1In the first place the section confers
the particular powers On managing officers or managing
corporations only and no one else. Therefore, even if no
managi ng of ficer or managi ng corporati on was appointed wth
respect to that property no one else could exercise the
power of cancellation of allotnent. ~Further, there is no
ground in the special |eave petition or in the statement of
t he
43
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case that there is no entrustnent in fact of this property
or this class of properties to a nanaging officer or
managi ng corporation. He cannot, therefore, be pernmitted to
make out a new case at this stage of argunent. That apart,
this argument assunmes that the property, despite the
publication of the notification under s. 12(1) of /the Act
continues to be evacuee property.. “Again, this provision is
a general provision and the particular provision regarding
cancel lation of allotment is s. 19(1) of the Act which does
not refer to entrustrment at all and it is this  provision
which rnust prevail over the general provision. He then
contends that the provisions of s. 19(1) of the Act  being
subj ect to rules nade under the Act nmust be read along with
r. 102 which deals with cancellation of allotnments of
| eases. That rule reads thus:

"Cancel lation of allotrments and |eases---A

managi ng of ficer or a managi ng corporation may

sell any property in the conpensation / poo

entrusted to himor to it, cancel an all otnent

or termnate a |l ease, or vary the ternms of any

such lease or allotnent if the allottee or

| essee, as the case may be-

(a)has sublet or parted with the possession

of the whole or any part of the property

allotted or leased to him without t he

perm ssion of a conpetent authority, or

(b)has used or is using such property for a

purpose other than that for which it was

allotted or leased to him without the

perm ssion of a conpetent authority, or

(c) has conmitted any act whi ch is

destructive of or permanently injurious to

the property, or

(d) for any other sufficient reason to be
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recorded

in witing;

Provided that no action shall be taken under

this rule unless the allottee or the |essee,

as the case may be, has been given a

reasonabl e opportunity of being heard."”
He points out that in the first place, the rule speaks of
land 'entrusted’ to the manager and, therefore woul d operate
only if entrustnment is established. Wat we have said in
regard to s. 17 woul d apply
339
here also. He then says that this rule restricts the powers
of a nanaging officer or a managing corporation in the
matter of cancellation of allotment in the sense that it
permts cancellation only on certain specified grounds and,
therefore, it cannot be said that s. 19(1) of the Act is
conpletely in conflict with s.-10 of the Admi nistration of
Evacuee Property Act in so, far as the question of
cancel l ation of allotnent is concerned. W cannot accept
the argunent because, apart fromthe fact that the acquired
properti es have ceased to be evacuee properties, el. (d) of
r. 102 pernits the managi ng officer or managi ng corporation
to cancel allotnment "for any other sufficient reason to be

recorded in witing". The only effect . of r. 102 is to
permt cancellation *of an allotnment for reasons stated.
That is all. In our opinion, therefore, this rule does not

hel p the appel |l ants.

M. Khanna had raised three other points but upon the view

whi ch we have taken as to the effect of ss. 12 and 19 of the

Act, it is not necessary to consider them

The appeal is accordingly disnm ssed. W, however, nmake no

order as to costs because had there been no delay on the

part of the Custodian CGeneral in dealing with the revision

application the present situation would not have arisen
Appeal di sm ssed.




