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CASE NO. :
Appeal (civil) 7051 of 2002

PETI TI ONER
Princi pal, Mehar Chand Pol ytechnic & Anr

RESPONDENT:
Anu Lunba & Os.

DATE OF JUDGVENT: 08/08/2006

BENCH

S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:

JUDGMENT

WI TH

Cl VI L APPEAL NOS. 7052/ 2002, 6028-30/ 2004, 7505-06/ 2004 & 2922/ 2005
AND

Cl VI L APPEAL NOCS. 3436/ 2006, 3438/2006 & 3437/ 2006

[Arising out of SLP (Cvil) Nos.7925/2004, 8133/2004 & 8154/2004]
AND

T.C. (Civil) NOCs. 65-71/2004

T.C. (Civil) No. COF 2006

[Arising out of T.P. (CIVIL) NO 850/2005]
S.B. SINHA, J :

Del ay condoned in S.L.Ps.

Leave granted in S.L.Ps.

These civil appeals and transfer applications involve a conmon
guestion as regards the |egal right of regularization of the Respondents in
servi ces, although appointed for a fixed period in a project and, thus, are
bei ng di sposed of by this common judgnent.

We woul d notice the factual matrix of the matter fromCvil Appea

No. 7051 of 2002. The First Respondent was appoi nted as an Assi stant
Conputer Instructor. Mehar Chand Pol ytechni c, Jalandhar, undertook a
Comuni ty Pol ytechnic Project, a schene issued by the Mnistry of Human
Resour ces Devel oprment, Governnment of India. The Central Governnent

i ssued "provisional norns" for inplenenting the schene. ~Specific anmounts
by way of both recurring and non-recurring expenses used to be granted by
the Central Covernment. Under the head 'non-recurring expenses, a sum of
Rs. Ten | acs was earnakred for acquisition of tool's and equi pnments for five
extension centres. As regards recurring nature of expenditure, Instructor
were to be appointed on a consolidated anount of . Rs. 1, 500/- or Rs.2,000/-
as the case may be. The total amount of recurring expenditure was fixed at
Rs. Seven lacs only. |In the circular letter, it was, inter alia, stated

"The expenditure shown above are at the
maxi mumlimt and the actual expenditure on each
itemshould be limted to the bare mininum The
paynment of sal ary/ honorarium should al so be
l[imted considering the nature of duties and
responsibilities entrusted and no regul ar staff
shoul d be appointed till the final guideline
docunent is approved and necessary instructions
are intimated. Engagenent of Part-tinme/Full-Tine
staff shoul d be based on the actual requirenent."

It was directed that the total wages payable to the enpl oyees shoul d
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not exceed 2/3rd of the ampbunt of the grant. It was further stated that even
deput ati on should not be encouraged. By a circular letter dated 07.04.1998,

the Technical Teachers’ Training Institute, inter alia, issued the follow ng

directions to the Principal of the Polytechnic

"2. Those who have been taken on deputation
fromthe Pol ytechnic to Community Pol ytechnic,
their salaries can be protected but total wage

sal ari es of whole CP Scheme should not in any
circunst ances exceed 2/3rd of the allotted
recurring grant. As such CPs nmust be careful in
taking the person on deputation and in no

ci rcunst ances, two persons \026 Project O ficer and
Asstt. Project Oficer or both should not be taken
on deput ati on.

3. As al readyindi cated, as per the guidelines of
CGovt. of India which have al ready been circul ated,
persons can be taken on deputation or on
contract/tenure basis. But certain cases have cone
to the notice of undersigned where CP have

appoi nted PO or APO or both on scale basis. As

this is a plan and project scheme of GO, taking

the person on the scale i's not perm ssible as per the
instructions of GO, MARD and al so this is not

perm ssible to give themrevi sed scal es as per the
5th Pay Commi ssion of Central Governnment or 4th

Pay Commi ssion of respective State Governnent.

As such, it is intimted that under no

ci rcunst ances, you should give the revised scal es

to the persons working under CP/ CDRT Schene

unl ess clear-cut guidelines are issued by GO,

MHRD. "

I ndi sputably, no post was creat ed. The obj ective of the project was

not to provide enploynent but to give sonme input to /'the people at the rura

| evel by educating themso as to enable themto utilize their |ands nore
beneficially. The project although |asted for a long tine, but visualized to
be of linmted duration, by reason thereof no substantive appoi ntment was to

be given. The project was to be manned by a few persons on a tenporary

basi s.

The First Respondent herein was appointed in the said project in terms
of the said policy decision of the Central Government. One of the
appointnent letters issued to the First Respondent reads as under :-

"Pl ease refer to your application dated
31.7.1992 for the post of Asstt. Conputer
Instructor at this w ng.

You are hereby offered the post of Asstt.
Conputer Instructor on purely tenporary basis
w.e.f. 3.8.1992 on a consolidated sal ary of

Rs. 1500/ - per nonth for a period of one year i.e.
upto 31.7.1993.

3. Your services can be termninated by giving
15 days notice on either side."

It is not the case of the Respondents that prior to issuance of the said
of fer of appointnment any vacancy existed or the sane was notified to the
Empl oynment Exchange. It is furthernore not their case that they were
recruited in ternms of the statutory rules and/or upon conpliance of the
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requi renents envi saged under Articles 14 and 16 of the Constitution of

India. It is also not their case that prior to their appointnents any
advertisenment was issued enabling the eligible candidates to file applications
therefor or the vacancies were notified to the Enpl oynent Exchange.

They made a representation for grant of scale of pay, which was

rejected. A wit petition was filed before the Punjab & Haryana H gh Court.
An interimorder was passed directing the Central Government to put them

on a regul ar scal e of pay.

VWil e considering the matter, the officials of the Directorate of
Techni cal Education, Punjab, sought for an information as to whether the
Respondents had obtained a certificate in conputer training froma
recogni zed institute. A resolution to the said effect was taken by the
appropriate comittee.

Pursuant to the said resolution, the said Respondent was asked as to

whet her she possessed the requisite qualification, to which she stated that
she had obtained a certificate from M s Babbage Institute of Computer

St udi es; which although was registered with the Registrar of Firns and

Soci eti es but was not recogni zed by any conpetent authority.

The High Court by reason of the inpugned judgrment allowed the wit

petition directing the appellant to create suitable posts as also consider the
guestion of regularization of her services to the said post within three
nonths, directing :

"\ 005The petitioner has been in position since the
year 1992. The post is still needed. 1In this
situation, we consider it appropriate to direct that
the petitioner’s case for regularization on the post
hel d by her shall be considered within three

nonths. The respondents shall fix an appropriate
scal e of pay and place her in that scale. The

enmol uments shall not be bel ow Rs:5500/- per

nont h as nentioned above."

Alimted noticed was issued by this Court confined only to the
guestion as to whether the Hi gh Court could direct for regularization of
services of the Respondent.

M. Sunil Gupta, the | earned Seni or Counsel appearing on behal f of

the Appellants, submtted that in view of the fact that the Respondent was
appointed in a project, the H gh Court could not have directed regularization
of her services. Such a direction, the |earned counsel contended, ~is contrary
to the decisions of this Court in Del hi Devel opnment Horticul ture Enpl oyees’
Union v. Del hi Adm nistration, Del hi and Others [(1992) 4 SCC 99], State

of Hi machal Pradesh v. Nodha Ram and Others [AIR 1997 SC 1445] as al so

a recent Constitution Bench decision in Secretary, State of Karnataka and

O hers v. Umadevi and Ohers [(2006) 4 SCC 1].

M. T.L. lyer, the |l earned Senior Counsel appearing on behalf of the
Respondents, on the other hand, urged that keeping view the fact that the
schene was in operation since 1979, and the nunber of such Conmunity

Pol yt echni cs has gone up throughout India, the Union of India, being a

nodel enpl oyer, could not have taken recourse to arbitrary exerci se of

power by inposing such harsh conditions of service. Putting of |ong years
of service, according to the | earned counsel, itself would be sufficient for
directing regul arization of service.

Public enploynent is a facet of right to equality envi saged under

Article 16 of the Constitution of India. The State although is a node

enpl oyer, its right to create posts and recruit people therefor emanates from
the statutes or statutory rules and/or rules framed under the proviso
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appended to Article 309 of the Constitution of India. The recruitnment rules
are franed with a viewto give equal opportunity to all the citizens of India
entitled for being considered for recruitment in the vacant posts.

The Parliament for giving effect to the provisions of the Article 16 of

the Constitution enacted the Enpl oynent Exchanges (Conpul sory

Notification of Vacancies) Act, 1959. The statutes and the statutory rules
franed by the Union of India and other States also invariably require

i ssuance of a public notices so as to enable all eligible candidates to file
applications thereof. The Constitution and/or statutes or statutory rules do
not make any distinction between post and posts. The recruitment process

for all posts is the sane.

In a large nunber of cases, this Court noticed that the hol ders of

public posts had been making recruitnents in total violation of the
recruitment process. In regard to the question of regularization also,
different orders had been passed by different benches. Sone benches

poi nted out that the equality doctrine enshrined in Articles 14 and 16 of the
Constitution of India had been grossly violated by the authorities, and the
provi sions of recruitnent rules were given a conplete go by. Even the

benefi cent provisions of the reservation applicable to the backward cl asses
of people had not been adhered to.

This Court al so noticeda grow ng tendency of giving backdoor
appointnents to a large section of enployees on ad hoc basis or on daily
wages.

Wth a viewto give a quietus to the controversies arising out of

differences in opinion expressedin different decisions, in Secretary, State of
Kar nat aka and Cthers v. Uradevi ~and Others [(2006) 4 SCC 44], a three-

Judge Bench of this Court thought it fit to refer the matter for authoritative
pronouncenents by a Constitution Bench, stating

"1. Apart fromthe conflicting opinions

bet ween t he three-Judge Bench decisions in

Ashwani Kumar v. State of Bihar; State of

Haryana v. Piara Singh; and Dharwad District

PW Literate Daily Wage Enpl oyees Assn. V.

State of Karnataka on the one hand and State of

H P. v. Suresh Kumar Vermm; State of Punjab v.
Surinder Kumar; and B.N. Nagarajan v. State of
Karnat aka on the other, which have been brought
out in one of the judgnents under appeal of the
Karnat aka Hi gh Court in State of Karnataka v. H
Ganesh Rao, decided on 1.6.2001 the |earned

Addi tional Solicitor General urged that the schene
for regularization is repugnant to Articles 16(4),
309, 320 and 335 of the Constitution and,
therefore, these cases are required to be heard by a
Bench of five | earned Judges (Constitution Bench).

2. On the other hand, M. MC.

Bhandare, |earned Senior Counsel, appearing for

the enpl oyees urged that such a schene for

regul arization is consistent with the provisions of
Articles 14 and 21 of the Constitution.

3. M. V. Lakshm Narayan, | earned
counsel appearing in CCs Nos.109-498 of 2003,
has filed the GO dated 19.7.2002 and submtted
that the orders have al ready been inpl enented.

4. After having found that there is
conflict of opinion between the three-Judge Bench
decisions of this Court, we are of the view that
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these cases are required to be heard by a Bench of
five | earned Judges.

5. Let these nmatters be placed before the
Hon’ bl e the Chief Justice for appropriate orders.

The Constitution Bench of this Court while answering sonme of the

said questions in no uncertain terns held that any appoi ntnment nade in
violation of the statute or in derogation of the equality clause contained in
Articles 14 and 16 of the Constitution woul d be void and of no effect. It was
opi ned that such persons who had obtained such illegal appointments were

not entitled to claimregularization

W nmay at this juncture notice that way back in 1992, a three-Judge
Bench of this Court in Delhi Devel opnent Horticulture Enpl oyees’ Union
(supra) observed as under

"The above figures-show that if-the resources

used for the Jawahar Rozgar Yojna were in their
entirety to be used for providing full enploynent

t hroughout the year, they would have given

enpl oyment _only to a small|l percentage of the

popul ation in need of incone, the remaining vast
majority being left with no'income whatsoever. No
fault could, therefore, be found with the l[imted

obj ect of the scheme given the Iimted resources at
the disposal of the State. Those enpl oyed under

the schene, therefore, could not ask for nore than
what the schene intended to give them To get an

enpl oyment under such scheme and-to clai mon

the basis of the said enploynent, a right to

regul arisation, is to frustrate the schene itself. No
court can be a party to such exercise. It is wong to
approach the problenms of those enpl oyed under

such schenes with a view to providing themw th

full enploynent and guarant eei-ng equal pay for

equal work. These concepts, in the context of such
schenes are both unwarranted and m spl aced.

They will do nore harm than good by depriving

the many of the little income that they may get to
keep them from starvati on. They would benefit a

few at the cost of the many starving poor for whom
the schenes are neant. That would al so force the
State to wind up the existing schenes and forbid
them fromintroduci ng the new ones, for want of
resources. This is not to say that the problens of

t he unenpl oyed deserve no consi deration or

synmpathy. This is only to enphasi se that even

among the unenpl oyed a distinction exists

bet ween t hose who |ive bel ow and above the

poverty line, those in need of partial and those in
need of full enploynent, the educated and

uneducat ed, the rural and urban unenpl oyed etc."

Yet again in Nodha Ram (supra) in regard to the status of the
temporary enpl oyees enployed in the Governnent project, it was held

"It is seen that when the project is conpleted

and cl osed due to non-availability of funds, the
enpl oyees have to go along with its closure. The

H gh Court was not right in giving the direction to
regul arise themor to continue themin other

pl aces. No vested right is created in tenporary
enpl oyment. Directions cannot be given to

regul arise their services in the absence of any

exi sting vacancies nor can directions be given to
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the State to create posts in a non-existent
establ i shnent. The Court woul d adopt pragnatic
approach in giving directions. The directions

woul d anmount to creating of posts and conti nuing
them despite non-availability of the work. W are

of the considered view that the directions issued by
the H gh Court are absolutely illegal warranting

our interference. The order of the Hi gh Court is,
therefore, set side."

Strong reliance has been placed by M. lyer in Jacob M

Put huparanmbil and Qthers etc. v. Kerala Water Authority and Qthers [(1991)

1 SCC 28], for the proposition that even if statutory rules do not operate in
the field, direction for regularization is pernmissible in | aw

Jacob (supra) was decided in a different fact situation. |In that case the
enpl oyees concerned were working in the erstwhile Public Health

Engi neering Departnment. Upon creation of the Kerala Water and Waste

Wat er Aut hority constituted under Section 3(1) of the Ordinance 14 of 1984
repeal ed ‘and replaced by Act 14 of 1986, their services were transferred.
The cases of regularization of the enpl oyees appointed during different
periods canme up for consideration in the light of Rule 9(a)(i) of the Kerala
State and Subordi nate Service Rules, 1958 and the Resol ution adopted by

the Authority in ternms thereof.

The contention of the enpl oyees therein was that they were having

been appointed in terns of the Rule 9(1) of the Rules and their names having
been called for fromthe Enpl oynent Exchange, the services of those who
possessed requisite qualifications, could not be termnated. Cause (iii) of
Rul e 9 provided for regul ari zation of service of any person appoi nted under
clause (i) of sub-rule (a). A resolution had also been passed by the Authority
recommending to the State regul arization of the service of the enpl oyees
recruited in the erstwhile PHED and still working in the Kerala Water

Aut hority.

It is in the aforenenti oned backdrop this Court directed regul arization
of those who possessed the requisite qualifications.

In this case, neither a policy decision was taken by the Centra

Government nor their existed any rules in this behalf. Al though this Court
is not directly concerned as to whether such a policy decision could have
been taken in view of the provisions contained in Article 309 of the
Constitution of India, we may notice that in A Uma Rani v. Registrar,
Cooperative Societies and O hers [(2004) 7 SCC 112], this Court opined

"No regul arization is, thus, permssible in
exerci se of the statutory power conferred under
Article 162 of the Constitution if the appointnents
have been nmade in contravention of the statutory
rules."

Rel i ance has al so been placed by M. lyer on Karnataka State Private

Col | ege Stop-Gap Lecturers Association etc. v. State of Karnataka and

QO hers [(1992) 2 SCC 29], wherein this Court issued sone directions; but
while doing so it did not take into consideration the relevant constitutiona
provisions. It may, however, be noticed that even therein it was opined

"\ 005A tenporary or ad hoc enpl oyee may not have

a claimto becone pernmanent wi thout facing

sel ection or being absorbed in accordance with
rules but no discrimnation can be nade for sane
job on basis of nmethod of recruitment. Such
injustice is abhorrent to the constitutional schene.
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Rel i ance pl aced by the | earned counsel on the said decision is,
therefore, nm splaced.

Rel i ance has al so been placed on State of Haryana and OQthers v. Piara

Si ngh and O hers [(1992) 4 SCC 118]. W need not dilate on the said

deci sion as the same was considered by the Constitution Bench in Unadevi,
supra opining that the direction nmade therein to sone extent is inconsistent
with the conclusion, stating

"Wth respect, the direction made in

par agraph 50 of Piara Singh is to sone extent

i nconsi stent with the conclusion in paragraph 45
therein. Wth great respect, it appears to us that the
| ast of the directions clearly runs counter to the
constitutional schene of enploynent recognized

in the earlier part of the decision. Really, it cannot
be said that this decision has laid down the |aw that
all ad hoc, tenporary or casual enpl oyees engaged

wi t hout  f'ol l'owi ng the regul ar recruitnment

procedur e shoul'd be made pernanent."

Baseruddin M Madari and Qthers v. State of Karnataka and O hers

[ (1995) Supp. 4 SCC111], whereupon again reliance has again been pl aced

by the Senior Counsel, this Court following the decision in Karnataka State
Private Coll ege Stop-Gap Lecturers’ Association (supra) did not |lay down

any |aw that services of all ad hoc enployees are required to be regul arized.

The Constitution Bench in Uradevi® (supra) in regard to the tenporary
enpl oyees clearly opined

"\ 005There is no fundanental right in those who

have been enpl oyed on daily wages or tenporarily

or on contractual basis, to claimthat they have a
right to be absorbed in service. As has been held

by this Court, they cannot be said to be hol ders of
a post, since, a regular appointment could be nade
only by maki ng appoi ntnents consistent with the
requirenents of Articles 14 and 16 of the
Constitution. The right to be treated equally with
the ot her enpl oyees enpl oyed on daily wages,

cannot be extended to a claimfor equal treatnent
with those who were regularly enpl oyed. That

woul d be treating unequals as equals. It cannot

also be relied on to claima right to be absorbed in
service even though they have never been selected

in terms of the relevant recruitnent rules. The
argunents based on Articles 14 and 16 of the
Constitution are therefore overrul ed.

It was further observed

"\ 005The rule of law conpels the State to make

appoi ntnents as envi saged by the Constitution and

in the manner we have indicated earlier. In nost of
these cases, no doubt, the enpl oyees had worked
for sonme length of tine but this has al so been
brought about by the pendency of proceedings in
tribunals and courts initiated at the instance of the
enpl oyees. Mboreover, accepting an argunent of
this nature would nean that the State woul d be
permtted to perpetuate an illegality in the matter
of public enpl oynent and that would be a

negation of the constitutional schene adopted by

us, the people of India. It is therefore not possible
to accept the argunent that there nust be a
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direction to make permanent all the persons

enpl oyed on daily wages. Wen the court is
approached for relief by way of a wit, the court
has necessarily to ask itself whether the person
before it had any legal right to be enforced.
Considered in the light of the very clear
constitutional schene, it cannot be said that the
enpl oyees have been able to establish a legal right
to be made permanent even though they have

never been appointed in terns of the relevant rules
or in adherence of Articles 14 and 16 of the
Constitution.™”

The respondents did not have legal right to be absorbed in service.

They were appointed purely on tenporary basis. It has not been shown by
themthat prior to their appointnents, the requirenents of the provisions of
Articles 14 and 16 of the Constitution had been conplied with. Adnittedly,
there did not exist any sanctioned post. The project undertaken by the Union
of India although continued for sone tinme was initially intended to be a tine
bound one. It was not neant for generating enploynent. It was neant for
provi di ng-technical education to the agriculturalists. |In absence of any |ega
right in the respondents, the H gh Court, thus, in our considered view, could
not have issued a wit of or in the nature of mandanus.

In Uradevi (supra), it was stated

"There have been deci sions which have

taken the cue fromthe Dharwad case and given
directions for regularization, absorption or making
per manent, enpl oyees engaged or appoi nted

wi t hout followi ng the due process or the rules for
appoi nt nent. The phil osophy behi nd this approach

is seen set out in the recent decision in The

Wor kmen v. Bhurkunda Col liery of Centra

Coal fields Ltd., though the legality or validity of
such an approach has not been independently

exam ned. But on a survey of authorities, the
predom nant view is seen to be that such

appoi ntnents did not confer any right on the

appoi ntees and that the Court cannot direct their
absorption or regul arization or re-engagenent or
maki ng t hem per manent ™"

See also State of U P. v. Neeraj Awasthi and Qthers [(2006) 1 SCC
667] .

Yet again in National Fertilizers Ltd. & Os. v. Sonvir Singh [(2006)
6 SCALE 101], it was held

"Regul ari zation, furthernore, is not a node

of appointment. |f appointnent is nade wi thout
following the Rules, the sane being a nullity the
guestion of confirmati on of an enpl oyee upon the
expiry of the purported period of probation would
not arise\ 005"

It was further opined

"It is true that the Respondents had been
working for a long tine. It nmay also be true that
they had not been paid wages on a regul ar scal e of
pay. But, they did not hold any post. They were,
therefore, not entitled to be paid salary on a regul ar
scal e of pay. Furthernore, only because the
Respondents have worked for some time, the same
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by itself would not be a ground for directing
regul ari zation of their services in view of the
decision of this Court in Um Devi (supra)."

For the reasons aforenentioned, the inpugned judgnents cannot be

sustained. In view of the fact that limted notice was issued in Gvil Appea
Nos. 7051 and 7052 of 2002 arising out of S.L.P. (CGvil) Nos. 11597 and

22493 of 2001, we set aside only that part of the judgnent whereby and

wher eunder the Appellants had been directed to create posts and regul ari ze
the services of the Respondents therein. The inpugned judgnments of the

Hi gh Court to the aforenentioned extent are set aside.

In view of our findings aforenentioned, the transfer cases are also

di sposed on the same terns. . The appeals are, thus, allowed, to the extent
menti oned herei nabove. ~The parties shall, however, pay and bear their own
costs.




