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PETI TI ONER
KRI SHNA BUS SERVI CE LTD

Vs.

RESPONDENT:
SMI. MANGLI & ORS

DATE OF JUDGVENT21/01/1976

BENCH
SARKARI A, RANJI T SI NGH
BENCH
SARKARI A, RANJIT SI NGH
FAZALALI, SYED MJRTAZA

Cl TATI ON:
1976 AIR. 700 1976 SCR (3) 178
1976 SCC (1) 793

ACT:

Negl i gence- Vi carious responsibility of the managenent
in fatal injury cases-Presunption when arises-Liability is
on both the rash /and negligent driver and the managenent
since the driver acted "in the course of its enploynent”.

Duty to care-Absence of explanation by the defendants
affords reasonabl e ‘evi dence towards contributory negligence.

Maxi m Res ipsa | oquitur-Applies to fatal accident cases
on road.

Second appeal - Reapprai sal- of evidence on record by
Supreme Court only in exceptional cases where injustice
woul d result.

HEADNOTE:

One of the buses belonging to the appellant, DLB 5749,
driven by "HS" enroute to Hissar, while negotiating 'a turn
in village Kheri Sadh overturned, causing the death of "LW5"
and injuries to many. At the tinme of the fatal accident, the
bus was over-loaded with passengers and goods, driven by
"HS" at an excessive speed despite protests by the
passengers while negotiating a turn

A suit for damages was filed by the Ilegal heirs of
deceased "LW5S' against the driver and the appellant, the
l[iability of the appellant arising out of the fact of its
negl i gence i n enploying such a rash and negligent driver who
was responsible for the accident acting in the course of its
enpl oyment. The appellant took the plea of "vis nmjor",
there being rain on the fateful day and the breaking of the
tie-rod of the vehicle when it fell into a pit and making
the bus out of the control of the driver. The suit was
di sm ssed fixing the "quantum dami -ficatus” at Rs. 34,210/-
applying the principle of "quantum neruit" and on appeal the
Punj ab and Haryana Hi gh Court held that the accident was due
to negligence attributable to the driver or both the driver
and the appellant and decreed the suit, basing on the cogent
and trustworthy evidence of P.W. 5, 6 and 8 to these facts
(i) overload of the bus with goods and passengers; (ii)
Wtness and slippery nature of the road due to drizzling
(iii) The expert report of the nechanic to the effect that
the "tie-rod" of the vehicle was only "opened" (disnmantl ed)
but not broken and the bad conditions of the foot-brake and
hand brakes: (iv) Factum of negotiating a turn and passing
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through the habitation of village Kheri; (v) Zig-zag
noverrent of the bus and the fast speed at which the bus was
driven despite protests and shouts of the passengers. (vi)
The actual) speed of the bus at 30 niles per hour at the
time ", of the accident and (vii) over turning of the bus
resulting in the death of "LW5" on the spot and injuries to
many. The Hi gh Court, draw ng an adverse inference agai nst
the appellant and the driver for non-appearance in the
Wi t ness box held that "inasnuch as buses in sound road
worthy condition and driven wth ordinary care do not
normally overtine, and in this case the bus did overturn,
the principle of "res ipsa loquitur” applied.” The Hgh
Court also awarded a decree for Rs. 21,600/- with
proportionate cost as damages agai nst the appellant and the
driver limting the liability of Rs. 2,000/- only against
the insurance conpany.

On appeal by certificate ~the appellant contended (i)
that it -was wong to assume that over-turning of the bus was
"res ipsa loquitur™; (ii) that it was wong to shift the
onus on. the appellant to show that they were not negligent
and (iii) - that in the absence of specific assignment of the
reasons by the witnesses in their evidence the sudden
breaking’ of the tie rod was the cause of the accident and
hence a vis major".

Di sm ssing the appeal, the Court,

179
N

HELD: (1) ordinarily in second appeal, it 1is not
necessary for the court to reappraise the evidence on record
because the first appellate court is supposed to be the
final court of fact. [182E]

(2) Buses in sound road worthy condition, driven with
ordinary care, do not normally over-turn.. It would be for
the driver who had special know edge of the relevant facts
to explain why the vehicle over-turned. The maxim"res ipsa
loquitur" would be attracted in such a case. In the present
case, the defendants failed to rebut the presunption of
negl i gence that arose fromthe nanifest circunstances of the
case. [184 C- D

Shyam Sundar and others v. State of Rajasthan, A l.R
1974, S.C. 890, not applicable.

Barkway v. South Wal es Transport Co. Ltd. [1948] 2 All.
E. R 460, appli ed.

(3) Viewed in the light of the other circunstances, in
the instant case, |ike overloading, negotiating of a turn
near the village habitation on a slippery road a duty was
cast on the driver to go dead slow A speed of 25 to 30
mles per hour, in these conditions and in this situation,
at the turning of the road would be inprudently excessive.
[ 184A- B]

(4) Had the bus been properly naintained in- a sound
road worthy condition and used with due care and driven with
due caution, the tie-rod should not have broken | oose by the

fall of the wheel in a pit hardly six inches deep,
particularly when the upward thrust of the water in the pit
woul d have largely absorbed the shock of the fall. The pit

was in the kacha bermand not right in the nettled portion
The driver could have with ordinary care and diligence
avoided it. Thus, the breaking of the tie-rod-assumng it
di d break-was. at best, a neutral circunstance. [184 B-(]

(5) In the instant case the driver was admttedly an
enpl oyee of the appellant-conpany, and at the relevant’ tine
he was acting in the! course of his enploynent. The vehicle
was the property of the appellant-conmpany under whose
management defendant 3 was working at the material tinme. It
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s well settled that where in an action for negligence the
thing causing fatal injury to the deceased and consequent
pecuniary loss to the plaintiff, is shown to be under the
managenent of the defendant or his servants and the acci dent
is such as in the ordinary course of events, does not
happen, if those who have the managenent use proper case,
that affords reasonabl e evidence, in the absence of
expl anati on by the defendants, that the accident arose from
want of care. The appellant conpany was, therefore, fully
liable for the negligent act of their enployee and the
injury resulting therefrom [185 D F]

JUDGVENT:

ClVIL APPELLATE ~JURISDICTION: Civil Appeal No. 971 of
1968

Fromthe judgment and decree dated the 10-5-1965 of the
Punj ab Hi gh Court at Chandigarh in R F. A No. 181 of 1957.

S. K. “Mehta, K R Nagaraja and P. N Puri for the
appel | ant.

V. M Tarkunde, J.- P. Agarwal and M ss Mani k Tar kunde
for respondents 1-6.

The Judgrment of the Court was delivered by

SARKIRI A, J.-This appeal on certificate is directed
against a judgnent of the Hi gh Court of Punjab and Haryana
awarding to the plaintiff-respondents a decree for Rs.
21,600. It arises out of these facts:

On January 21, 1955, Lala Wazir Singh deceased, a
retired Divisional Engineer (Railways) was traveling from
Delhi to Hi ssar by a bus belonging to the Krishna Bus
Service Ltd. (hereinafter referred to-as the Conpany). On
the way, the vehicle went out of order
180
Lala Wazir Singh and some other passengers were then
transferred to another bus No. DLB 5749 belonging to the
sanme Conpany. This bus was being driven by Harbans Si ngh
def endant 3 (Respondent 8 herein) who was an enpl oyee of the
Conpany, acting under its directions and instructions. Wen
at about 3 p.m, this bus was negotiating a turn in village
Kheri Sadh, a fewnmles from Rohtak, it over turned, causing
the death of Lala Wzir Singh, at the spot and in injuries
to several other passengers.

The wi dow, the sons, the daughters, the grandsons and
grand daughters of the deceased instituted a suit .in the
court of the Subordinate Judge, 1lst Cass, Rohtak for the
recovery of Rs. 50,000 as damages for the |loss caused to
themon account of his death. The Conpany was inpl eaded as
defendant No. 1, the Insurance Conpany was . joined as
def endant No. 2 and the driver of the bus as defendant 3. it
was alleged that the accident causing the death  of Lala
Wazir Singh, occurred on account of the negligence of
defendants 1 and 3. The bus, it was pleaded, was ' not in
proper order; it was overloaded with passengers and goods,
and despite these facts, defendant 3 drove it at a very high
speed while it was negotiating a turn. The liability. of the
enpl oyer Conpany was sought to be fixed on the ground that
it was negligent in enploying such a rash and negligent
driver and that the accident occurred when defendant 3 was
acting in the course of its enploynent.

In their witten statement presented on July 16, 1956,
the Conpany admitted that the bus involved in the accident
bel onged to it and at the tine of the accident it was driven
by their enployee, defendant 3. In regard to the allegations
of negligence, the Conpany replied:
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"The accident alleged by the plaintiffs was not
due to any negligent or careless driving of Harbans
Singh Driver of the vehicle owned by the defendant but
was vis major. There was rain on that day and the front
was slippery. The bus overturned and the death of the
said Wazir Chand (Singh) was in no case the result of
overturni ng of the Bus."

Wiile finding that the death of Lala Wazir Singh had
occurred on account of injuries sustained by him in the
accident in question, the trial court held that the accident
took place "on account of the r breaking of the tie-rod of
the vehicle due to which the bus went out of the control of

the driver". The tie-rod, according to the trial court,
broke because the front left wheel of the vehicle while it
was negotiating a turn, fell into a pit. The court further

held that the. vehicle was not overloaded and its speed at
the tinme of the accident was ~not nore than 20 or 25 miles
per hour, and as such,” was not excessive. On these prem ses,
the trial  court concluded that'the is plaintiffs had failed
to prove " that the accident involving fatal injuries to the
deceased, was —due to rash or negligent driving by defendant

No.r 3. It further held that in case Issues 1 and 2, were
decided in favour of < the plaintiffs, the maxi mum damages
awardable to them would be Rs. 34,210, i.e., the anmount of

pensi on which the /'deceased would have 'earned, had he been
alive for 9 years and 2 nonths after the accident.
181

On these findings, the trial court dismssed the suit
| eaving the parties to bear their own costs.

Aggrieved, the plaintiffs preferred an appeal to the
Hi gh Court. The Division Bench who heard the appeal, has
after appraising the evidence on record, reversed the
findings of the trial court and held that "the accident was
due to negligence attributable to defendant 3 or both
def endants 1 and 3".

This finding of negligence recorded by the H gh Court
i s based on facts appearing in the evidence of PW. 5, 6
and 8 who were c¢ found by it to be entirely trustworthy.
These facts are: (i) The bus was overl oaded w th goods and
passengers. There were 60 or .62 passengers including 10 or
12 children, in it (vide PW 5 and 6). (ii) It was
drizzling; the road was wet and slippery (vide P.s.. S and
6); (iii) The tie-rod of the bus was not found broken but
only "opened" (dismantled) when it was exam ned by the
expert notor nmechanic, PW 8, on the day following the
accident. The hand brake and the foot-brakes were also found
in a bad condition; (1V) At the tine of the accident the bus
was negotiating a turn and passing through the habitation of
village Cherry; (v) Inmrediately before the accident the bus
was nmeking a zigzag novenent and was being driven at fast
speed despite the protests and shouts of the passengers
asking the driver to slow down; (vi) the speed of the bus at
the material time, according to PW6, was about 30 miles per
hour; (vii) The bus overturned as a result of which Lala
Warier Suing died at the spot and other passengers,
i ncluding PWS, received serious injuries.

The High Court further reinforced its finding with an
adverse i nference agai nst the defendants drawn fromthe fact
that the driver (defendant 3) who knew best the relevant
facts, did not appear in the wtness-stand to explain the
circunstances in which the accident occurred. In this
connection it observed:

"Buses do not, in such circunstances, nornally and
in the ordinary course, turn turtle. The transaction
thus speaks for itself: in other words res ipsa
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loquitur and in the absence of explanation by defendant
No. 3 and his enployer, defendant No. 1 the established
facts and circa stances acconpanying the fatal injury
caused to the deceased clearly raise a presunption or
at least permt an inference of negligence on the part
of defendant No. 3 The Court below was thus clearly
wrong in negativing negligence on the part of defendant
No. 3.

I would accordingly reverse the conclusion of the
court below on this point and hold that the accident
was due to the negligence of defendant No. 3 and was
not inevitable which could not be obviated by ordinary
care, caution and skill on his part."

On the above facts and the prem ses, the High Court
concl uded that the accident was due to the negligence of the
driver and was "not ~inevitable which could not be obviated

by ordinary care, caution u skill on his part". In the
result, it awarded a decree for Rh. 21, 600
182

as dammges agai nst defendants 1 and 3 proportionate costs,
limting the liability of  the Insurance Conpany, defendant
No. 2 to Rs. 2,000 only, plus proportionate costs.

Hence this appeal.

It is an undisputed fact that Lala Wazir Singh died in
the bus accident on 21.1.1955. It is further comon ground
that the bus while negotiating a turn,  had overturned
causing fatal injuries to the deceased, and that at the
rel evant tine it was being driven by ‘Harbans Singh
def endant, an enpl oyee of the appellant Conpany. It is also
admtted that the bus belonged to the appellant-conmpany. The
only issue in controversy is, whether the accident involving
the death of L. Wzir Singh, was caused due to the
negl i gence of defendant 1 or both defendants 1 and 3.

M. Mehta, appearing for the appellant contends that
the High Court while conceding that the plaintiffs’
Wi tnesses were not able to assign the reason for the
accident, wongly spelled out negligence on the part of the
driver from the bald circunstance that the  bus had
overturned. It is submitted that the Hi gh Court committed an
error of law inasnmuch as it assunmed that the-overturning of
the bus was res ipsa loquitur and had shifted the burden on
the defendants to show that the accident and the consequent
death of L. Wazir Singh was not due to their negligence. It
is submitted that res ipsa loquitur is nerely a Latin phrase
and does not convey any legal principle. Reliance has been
pl aced on this Court’s decision in Shyam Sunder and ors. v.
State of Rajasthan(l). M. Mhta further maintains that the
trial court had correctly held on the basis of evidence on
record, that the accident occurred due to the -sudden
breaki ng of the tie-rod and not due to any negligence on the
part of the driver. To us, none of these contentions appears
to be well founded.

ordinarily, in Second Appeal it is not necessary for
this Court to reappraise the evidence on record because the
first appellate court is supposed to be the final court of
fact. Neverthel ess, on the insistence of the Counsel for the
appel l ant, we have exanined the evidence on the record. W
have no hesitation in holding, in agreenment with the H gh
Court, that the evidence rendered by PW 5 6 and 8 was
reliable and cogent enough to establish facts which, in
their totality, wunerringly point to the conclusion that the
accident was due to the negligence of the driver, defendant
No. 3.

Kali Ram PW5, was one of the passengers in the ill-
fated bus. He, also, received injuries in the accident. For
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treatnment of his injuries he remained in hospital for twenty
days. He was therefore supposed to have personal know edge
and experience of the circunstances in which the accident
occurred. He testified that the bus was overl oaded, and the
driver unheeding the protests and shouts of the passengers
to go slow, was driving it at a fast speed. He further
stated now near village Kheri, the vehicle after making zig-
zag novenents overturned causing the death of one passenger
at the spot and infjuries to the wtness and other
passengers.

(1) AIR 1974 SC 890.

183

Subedar Ram Ki shan, PW®6, is a retired Arny officer and
knows notor-driving. H s house is just near the place of
the accident. According to his estinmate, the speed of the
bus, while it was negotiating the turn, just before the
accident, was 30 mles per hour and it was nmoving in a zig-
zag manner, being not™ in the ‘control of the driver. 1In
cross-exam nation, the w tness accepted a suggestion put by
the defence, and stated that in his presence, the driver had
told the police that the accident ~had occurred due to the
breaking of the tie-rod. The witness further conceded that
there was pit by the side of the road, but repelled the
suggestion that the tie-rod could be broken by a sudden jerk
at the turning

Raghbir Singh PW8 was a notor nechanic. He exam ned
the bus at the site on the 22nd January. According to him
the tie-rod had not ' broken down, ~but had 'been opened",
implying that it had been subsequently tanpered with. The
witness found that the handbrake and foot-brakes of the
vehicle were in a bad condition. He did not find the pipe of
the hydraulic foot-brake in a broken condition

For its finding that the accident had taken place on
account of the breaking of the tie-rod of the vehicle, the
trial court sought support fromthe evidence of PW5 and DW
6. It is manifest that correctly read, the evidence of PW6
does not justify that conclusion. The nere fact that
sonetine after the accident during police investigation, the
driver cane out with the story that the accident occurred
due to the breaking of the tie-rod, was no ground to
bel i eve, without demur. that such breaki ng was the cause of
the accident. The evidence of the expert, DW®6, was dogmatic
and worthless. His opinion was not based on an examination
of the vehicle and was rightly rejected by the H-gh Court.
On the other hand, the testinony of PW8 who had exani ned
the vehicle one day after the accident, was quite
convincing, and it could reasonably |lead to the conclusion
that the tie-rod of the vehicle had been tanmpered with an
untied sometime after the accident.

The defendants | ed oral evidence to prove that near the
pl ace of the accident, there was a pit in the road, and when
the bus was negotiating a turn, its front wheel fell in that
pit, and as a result of this fall, the tie-rod end of the
steering wheel broke |oose and the bus went out of control

In the first place, DW 2 and 3, who were exam ned to
substantiate this story, did not say that the wheel of the
bus had fallen in that pit. Secondly, the story of this pit
and the breaking of the tie- rod, was not even faintly
adunbrated in the witten statenent. It was subsequently
devel oped as an after-thought.

Even if it is assuned for the sake of argument that one
wheel of the bus had fallen into the pit, and the resultant
shock broke the tie-rod causing the vehicle to go out of
control, then also that would not, when viewed in the |ight
of the other circunmstances of the case, negative the
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i nference of negligence on the part of defendants 1 and 3.
The pit was according to Gordhan, DW?2, hardly four feet in
1 3-1L390SCl/ 76

184

length and 6 inches deep. It was not in the nmettled part of
the road but in the kacha berm The bus was negotiating a
turn. There, the road runs through the habitation of a
village. It was drizzling and the road was wet and sli ppery.
The speed of the bus at the relevant tine, according to PW
6, was 30 miles per hour, and according to DA 2, 4 and 5,
it was 25 miles per hour. The bus was overloaded. In these
pecul i ar circunstances, a duty was cast on the drier o go
dead slow. A speed of 25 to 30 mles per hour, in these
conditions and in this situation, at the turning of the
road, would be inmprudently excessive. Had the bus been
properly maintained in a sound road worthy condition, and
used with due care and driven with due caution, the tie-rod
shoul d not have broken |oose by the fall of the wheel in a
pit hardly six inches deep, particularly when the upward
thrust of the water in the pit would have |argely absorbed
the shock of the fall. The pit was in the kacha berm and not
right in the nettled portion. The driver could have with
ordinary care and diligence avoided it. Thus, the breaking
of the tie-rod-assunmingit did break was at best, a neutra
ci rcunst ance

As rightly pointed out by the H-gh Court, buses in
sound road worthy condition, driven wth ordinary care, do
not normally over turn. It would be for the driver who had
speci al know edge of rel evant facts to explain why the
vehicl e overturned. The maximum res ipsa |loquitur would be
attracted to such a case. Defendants 1 and 3 had failed to
rebut the presunption of negligence that arose from the
mani f est circunstances of the case. ,

In Barkway v. South Wales Transport Co. Ltd.('') a
notor omi bus |oaded with passengers was passing through a
village when the off side front tyre burst; the ommi bus went
over to the off-side of the road, mounted the pavenent,
crashed into sone railings, and fell down an embanknent,
killing four of the passengers, including the plaintiff’s
husband. On these facts, Asquith L.J. sunmmarised the
position as to the onus of proof thus:

"If the defendants’ omibus I|eave the road and
falls down an enbanknent, and this wthout nore is
proved, then res ipsa loquitur, there is a presunption
that the event is caused by negligence onthe part of
the defendants, and the plaintiff succeeds unless the
def endants can rebut this pre sunption,

(ii) It is no rebuttal for the defendants to show,
again without nore, that the imediate cause of this
omi bus leaving the road is a tyre-burst, since a tyre-
burst per se is a neutral even consistent, and equally
consistent, with negligence or due diligence 'on the
part of the defendants. When a bal ance has been tilted
one way, Yyou cannot redress it by adding an equal
wei ght to each scale. The depressed scale will remain
down. This is the effect of the decision in Laurie v.
Ragl an Building Co. Ltd., where not a tyre-burst but a
skid was invol ved.

(1) [1948] 2 All E.R 460.

185

(iii) To displace the presunption, the defendants
nmust go further and prove (or it nust energe fromthe
evidence as a whole) either (a) that the burst itself
was due to a specific cause which does not connote
negligence on their part but points to its absence as
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nore probable, or (b) iif they can point to no such

specific cause, that they used all reason able care in

and about the management of their tyres."”

The above observations apply with greater force to the
facts of the present case.

Shyam Sunder’s case (supra), cited by M. Mhta does
not advance his case. There, the radiator of the vehicle was
getting heated frequently and the driver was pouring water
therein after every 6 or 7 mles of journey. It took the
vehicle 9 hours to cover a distance of 70 niles and
thereafter it suddenly caught fire. On these facts this
Court, speaking through Mathew J., held that there was some
defect in the nechanism and the driver was negligent in
putting the vehicle on the road. Since the driver could not
explain the cause of the accident which was wthin his
exclusive know edge and-it. was not possible for the
plaintiff to giveany evidence as to the cause of the
accident, the pmaximres ipsa loquitur was attracted to the
case.

Conmi'ng back “to the instant case, it may be observed
that the driver was admttedly an enpl oyee of the appell ant-
Conpany, and at the relevant tine he was acting in the
course of his enployment. ~The vehicle was the property of
the appel | ant - Conpany, under whose nanagenent defendant 3
was working at the material tine. It is well settled that
where in an action for negligence the thing causing fata
infjury to the deceased and consequent pecuniary |oss to the
plaintiff, is shown to be wunder the managenent of the
def endant or his servants and the accident is such as in the
ordi nary course of events does not happen, if those who have
the managenment use proper care, that affords reasonable
evidence, in the absence of explanation by the defendants,
that the accident arose fromwant of care.

The appel | ant - Conpany was therefore fully liable for
the negligent act of its enployee and the injury resulting
t heref rom

No ot her point has been argued before us.

In the light of all that ‘has been said above, the
appeal fails and is hereby dism ssed with costs.

S. R Appeal disnissed
186




