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V. S. SI RPURKAR, J

1. This judgnent will dispose of the above three Civil Appeals
whi ch have been filed by three Appellants, nanely, Tanmi| Nadu State

El ectricity Board, Uttar Pradesh Power Corporation Ltd. and

Raj ast han Raj ya Vi dhyut Prasaran Ni gam Ltd. The commbn question

of lawis involved in all the three appeals which relates to the
interpretation of Regulation 2.7(d)(iv) of the Central Electricity
Regul at ory Commi ssion (Terns & Conditions of Tariff) Regul ation

2001 (hereinafter called the "CERC Regul ations, 2001"). These
appeal s are filed under Section 125 of The Electricity Act, 2003 (36 of
2003) and agai nst the orders passed by the Appellate Tribuna

all owi ng the appeals filed by the respondents therein.” The foll ow ng
factual matrix would be necessary for the proper understandi ng of the
controversy involved in these appeal s.

2. Bef ore the present Act came in the anvil, the Electricity Supply
Act, 1948 was occupying the field and the Central “Governnment norns

for fixing tariff for the period 1.11.1992 to 31.10.1997 were notified
under Section 43A of the said Act. The Legislature then brought in

El ectricity Regul atory Commi ssions Ordi nance which was ultinmately
converted into an Act in the year 1998. Section 3 of the Act provides
for the establishment and incorporation of Central Electricity
Regul at ory Conmi ssion (hereinafter called the "CERC' for short).
Section 13 provides power to regulate the tariff of generating
conpani es, owned and controlled by the Central Government, sub-
section (b) thereof provides power to regulate the tariff of the other
conpani es anongst the other powers which are to be found upto
clauses (i) of that Section. Section 28 of the 1998 Act reads as
under :

" 28. The Central Conm ssion shall determ ne by

regul ations the terns and conditions for fixation of tariff

under clauses (a), (b) and (c) of Section 13, and in doing

so, shall be guided by the follow ng nanely:

(a) the generating companies and transm ssion entities
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shal | adopt such principles in order that they may earn an
adequate return and at the sane tine that they do not

exploit their domi nant position in the generation, sale of
electricity or in the inter-State transm ssion of electricity;

(b) the factors which woul d encourage efficiency,
econom cal use of the resources, good performance,

opti mum i nvestnents and other matters which the Centra
Conmi ssi on consi ders appropri ate;

(c) nati onal power plans formulated by the Centra
Gover nnent; and

(d) such financial principles and their applications
contained in Schedule VI' to the Electricity (Supply) Act,
1948 as the Conmi ssion considers appropriate.”

A bare gl ance of the above quoted Section suggests that the CERC

woul d formulate regul ations for providing terns and conditions for
fixation of tariff under Clauses (a), (b) & (c) of Section 13. The power
for making Regulations is to be found in Section 55 of the 1998 Act.
Accordingly, the CERC has fornul ated Regul ati ons which are called
Central Electricity Regulatory Conm ssion (Conduct of Business)

Regul ations, 1999. W are concerned herein with the Regul ations

call ed CERC Regul ations, 2001 and nore particularly, clause

2.7(d) (iv) thereof.

3. Bef ore we take up the task of “interpretati on, we nust state the
facts which necessitate the interpretation of the above clause. In al
these appeals we are concerned with the tariff for the period 1.4.2001
upto 31.3.2004. dause 1.4 of the CERC Regul ations, 2001 provides

as under:

"1.4 The generation tariff under these Regul ations shal

be determ ned station-w se and transmi ssion tariff shal

be determi ned |ine-w se, sub station-w se, as the case

may be, and aggregated to regional tariff."

Provided that a utility may file a petition for fixation of tariff
in respect of the conpleted units/systens.

Cl ause 1.11 provides:

"For renoval of doubts, it is clarified that the norns
prescri bed herein are the ceiling nornms only and this shal
not preclude the Generating Conpany and ot her
beneficiaries fromagreeing to i nproved nornms."

Chapter 2 relates to other power generating stations. Para 2.1 is a
definition clause and the definition of "Operation and Mi ntenance
Expenses" provi des as under:

"Operation and Mai ntenance Expenses" or "O8M

Expenses” \026 In relation to a period neans the

expenditure incurred in operation and nmai ntenance of the

generating station including manpower, spares,

consunabl es, insurance and overheads."

Regul ation 2.2 in the same Chapter provides as under

"2.2 The tariff for sale of electricity from Therma
Generating Stations (including Gas and Napht ha based
stations) shall conprise of two parts, nanely, the
recovery of annual capacity (fixed) charges and Energy
(variabl e) charges. The annual capacity (fixed) charges
shal | consist of interest on |loan capital, depreciation
return on equity, advance agai nst depreciation, operation
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and nmai nt enance expenses, and interest on worKking
capital. The Energy (Variable) charges shall cover fue

cost." (Enphasis Supplied)

Then comes Regul ation 2.7 which under sub-clause (d) provides for
Operation and Mai nt enance expenses including insurance. W are

not concerned with sub-clauses (i), (ii) & (iii) thereof. However, the
rel evant clause which has fallen for our consideration is clause (iv)
whi ch reads as under

2.7 Payment of Capacity (Fixed) Charges:

The Capacity Charges shall be conputed on the foll ow ng
basis and its recovery shall be related to Availability.

(a) \ 005. .

(b) \ 005. .

(c) \ 005. .

(d) Qper ation and Mai nt enance expenses i ncl udi ng

i nsur ance:

(i) \ 005. .

(ii) \ 005.

(iii) \ 005.

(iv) The escal ation factor of 6 percent per annum shal

be used to revise the base figure of O&M expenses. A

devi ation of the escalation factor conmputed fromthe

actual inflation data that lies within 20 percent of the
above notified escal ation factor of 6 percent (which works
out to be 1.2 percentage points on either side of 6
percent) shall be absorbed by the utilities/beneficiaries.
In other words if the escalation factor conputed fromthe
observed data lies in the range of 4.8 to 7.2 percent, this
variation should be absorbed by the utilities. Any

devi ations beyond this Iimt shall be adjusted on the basis
of the actual escalation factor arrived at by applying a
wei ghted price index of CPlI for industria

wor kers(CPl _IW and an index of select components of

WPl (WPIOM) as per formula given in note bel ow cl ause

(v) herein below, for which the utility shall approach the
Conmi ssion with a petition.”

4, Nati onal Thernal Power Corporation (hereinafter called the
NTPC) generates the electricity at its various plants and sells it to the
State utilities like appellants at the tariff fixed by CERC. W have
already pointed out that it is the CERC which has the exclusive task

of fixing the tariff. After CERC Regul ations, 2001 were notified which
provide the method for working out the allowable Operation and

Mai nt enance expenses and escal ati on factors thereupon, the

Commi ssion with a viewto look into the question of revision of O&M
expenses from 2001-2002 to 2003-2004 initiated suo notu

proceedi ngs being Petition No.196 of 2004. As per procedure the

Conmi ssion circulated its Draft Order dated 4.1.2005 dealing with

adj ustment of O&M expenses based on actual escalation factor for

the deviation beyond the linit prescribed by Regulation 2.7(d)(iv). The
inflation rates for the relevant years were specified by the

Conmi ssion in this order which were based on computation arrived at

by the staff of CERC. The Draft Order was circulated to the Centra
Uilities as also the State Utilities like UPCL. The UPCL di d not
guestion the inflation rates. The stand of the NTPC t hroughout was
that revision of O&M expenses be undertaken on the notional 6%

escal ation factor based on actual escal ation between 4.8 and 7.2

since 20% was considered to norrmal deviation. |Its further stand was
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that in case the deviation goes below 4.8 or beyond 7.2, as the case
may be, it would be required to be adjusted on the basis of the actua
escal ati on factor nmeaning thereby it would be only the deviation of
the two points, namely, bel ow 4.8% and beyond 7.2% whi ch woul d be
taken into consideration whereas the stand of the Utilities was that
the said escal ation factor should be related to the standard 6% For
exanpl e, according to the NPTC, if the escalation went to 4% which
was bel ow 4.8% then only .8% shoul d be taken as an escal ati on

factor so also if the escalation went beyond 7.2, i.e., 8% then it would
be only .8% which woul d be taken as an escalation factor. On the

ot her hand as per the Uilities the said escalation factor should not be
l[imted to the deviation but it should be 2% in the first and the second
case because it was actually the deviation of 2% fromthe standard
6%

5. By its order dated 28.2.2005, the CERC held that where the
escal ation factor is not in the prescribed norm O&M expenses shoul d
be cal cul ated by working out "the actual escalation factor" and not
"the marginal adjusted escal ated factor” as expl ai ned above.
Consequently, the CERC directed that the O&M charges between

April 1, 2001 to March 31, 2004 should be worked out by applying

the actual escalation rates for the years 2001-2002 and 2003-2004

whi ch was cal cul ated by the staff of CERC

6. A Review Petition was filed before the CERC by the NTPC
However, that review petition was rejected by the CERC by its order
dated 7.6.2005. NIPC, therefore, filed an appeal before the
Appel |l ate Authority vide Appeal No.103 of 2005 (We have taken the
facts only in the case of UPCL, i.e., CA No.2352/2006 for the sake of
conveni ence as there'is no differencein the facts of the other two
appeal s and the question is absolutely conmon).

7. The Appellate Authority vide its order dated 3.1.2006 all owed
the appeals filed by the NTPC-and set aside the orders passed by the
CERC dat ed 28.2.2005 and 7.6.2005. It is against this order of the
Appel l ate Authority that the present appeals have been filed.

8. We woul d reproduce para 13 of the order of the Appellate
Tri bunal which contains the findings arrived at by the Appellate
Aut hority:

13. The aforesaid cal cul ati ons reveal that the CERC did

not attach any inportance to the deviation beyond the
range of 4.8 to 7.2% It did not work out the deviations at

all. Deviations beyond the ternminal limts of 4.8%to 7.2%
were required to be adjusted on the basis of the actua
escal ation factor. In Regulation 2.7(d)(iv), the words " any

devi ation beyond this limt shall be adjusted on the basis
of actual escalation factor’ are very significant and nust
be given effect to. The word 'adjust’ used.in the
Regul ati on nmeans to accommpdate. CERC has not

accommodat ed the deviation at all. 1In fact the CERC

ought to have deducted the actual deviation fromthe limt
of 4.8% In order to give effect to the real neaning of the
Regul ation 2.7(d)(iv), the CERC should have nade the
calculations in the follow ng manner in respect of “say for
the year 2000-2001:

6x- 0. 35x

=x(6-0.35) = 5.65x

{where

x= signifies normalized O&M expenses for the year 2000-
2001;

4.45 is actual escal ation factor;

4.8 is the termnal limt;

0.35 has been arrived at by deducting 4.45 from 4.8; and

all figures represent percentages}."
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9. Shri Sunil Gupta, Senior Advocate for UPCL and Shr

Aruneshwar Gupta addressed us on behal f of the appellants whereas

Shri G E. Vahanvati, Solicitor General addressed us on behal f of
respondents. The contentions raised by Shri Sunil Gupta and Shr
Aruneshwar Gupta were as under.

10. The Appellate Authority has clearly erred in giving a litera
interpretation to the said provision, nanely, Cause 2.7(d)(iv).
Learned counsel urged that the Appellate Authority was bound to

di scern the true intendnent of the provision and should have given it
a neani ngful interpretation, in that, the escal ation factor should have
been cal cul at ed keepi ng 6% as the base and it shoul d not have been
limted to the difference al one. Learned counsel Shri Sunil Cupta
further argued that the rule was nmanifestly neutral rule founded on
purely neutral considerations and while interpreting the sane, the
Appel l ate Court has divested itself with the logic thereof. Learned
counsel buttressed his argunents by suggesting that the rule was

meant for the conveni ence of all concerned which included both

admi nistrative as wel |l as financiial convenience. According to both
the counsel the intention behind the rule was that the CERC shoul d

not be exposed to the tedi ous exercise of review and re-adjustnment of
tariff already fixed so |ong as the deviation was wi thin 20% whi ch was
perceived to be the reasonable tolerance lint and that being the only
obj ective behind the peculiar | anguage of the rule. By adopting the
literal interpretation, the Uilities could not have been deprived of the
full benefits if the O&M factor went bel ow 20% of the escal ation factor
of 6% Learned counsel very fairly submtted that in case the O&M
factor went beyond the 20% by way of an upswing then the

generating unit |ike NTPC was always justified to charge on the basis
of the full difference between the actual upsw ng point and the 6%
According to the | earned counsel this was the only intendnment of the
rul e.

11. Learned counsel further urged that the range of 20% upsw ng

or downswing, i.e., between 7.2 and 4.8 was not to be viewed as a
cushion so as to keep it to be a constant factor and in fact there was
no question of the generating station being allowed to suffer in the
event of the upsw ng beyond 7.2%

12. According to | earned counsel the range of 20% up or down
fromthe presunmed notional escalation factor of 6% only represented
the margin of error inits tariff fixation exercise which the Regul ator,
i.e., CERC could overl ook because of the considerations |ike

adm ni strative and financial conveni ence of all concerned. For this
proposition the | earned counsel sought to rely on the margin of 3%in
Rul e 57(1) of the Indian Electricity Rules, 1956. Lastly, the |earned

counsel urged that the literal interpretation woul d be illogical
unprinci pled and inpracti cal
13. Learned counsel Shri Suresh Tripathi appearing on behalf of

Tam | Nadu Electricity Board also filed witten subnissions nore or

| ess on the sanme lines. According to those subnissions, it is urged,
that the Appellate Authority conpletely nmssed the nmeani ng of

"adj ust" which could only nmean "accommodate". The sai d adj ustnent
was concerned with the tariff setting or in sinple ternms readjustnent
of the tariff. The subm ssions further suggest that the underlying
phi | osophy behind the Regul ations in question was that the tariff
setting should not be disturbed every now and then on trivial
adjustrments and, therefore, the Regulator had taken a pragnatic

view i n nmaking provision for 20% adj ustnment. Therefore, if the

devi ati on went beyond 20% there was no scope to limt it only to the
extent of beyond the margin. The argunent goes further and

suggests that the statute envisaged the interest of the consuners to
be saf eguarded and, therefore, when the O&M factor di pped beyond
20%limt, the full advantage shoul d have been given to the
beneficiaries, i.e., consuners because the dipping of the O&M factor
woul d certainly bring down the price required to be paid by the
consuners for the electricity.

14. Shri Aruneshwar Cupta, |earned counsel also argued the
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matter nore or |less on the sane |ines explaining the actual effect of
the judgnent by the Appellate Authority on the price of the electricity
payabl e by the consuners.

15. As against this, the learned Solicitor CGeneral urged that as per
the established | egal principles no unnatural interpretation could be
given to the concerned | egal provisions particularly when its plain
nmeani ng was crystal clear. Learned counsel analysed the whol e

provi sion taking each line of the sane and urged that there was no
necessity of any interpretation to be given when provision was crysta
clear. It was urged that where the plain nmeaning of the provision did
not, in any manner, do harmto the objective nor could bring out any
absurdity, the golden rule of literal interpretation was the only course
to be adopted by the courts of law. Learned counsel went on to

anal yse the first order of the CERC as al so the review order and on
that backdrop conpared the sane with the Appellate Authority’s

or der.

16. In the wake of these rival subm ssions, the only question that
falls for our consideration is whether we should adopt the litera
constructi'on which has been given by the Appellate Authority or

shoul d interpret the provision keeping in mnd the various ot her
factors like the intended logic behind the rule, the benefit which is
likely to be given to the ultimate consuners, etc.

17. It will be our first task to see whether the provision as it stands
is clear inits language.” It is obvious fromthe plain reading of the
clause that the escalation factor of 6% was to be used for revising the
base figure of O&M charges. Plainly speaking it would nmean that the
&M charges woul d be revised on the basis of ‘escal ati on factor of

6% The 6% would be the standard. It is further provided that each
year the escal ation factor woul d be computed on the basis of actua
inflation data and if the said deviation factor works out to be within
20% of the standard escal ation factor of 6% such deviation shall be

i gnored neaning thereby if the deviation factor goes beyond 6% upto
7.2% still the deviation would be treated to be 6%only. So also if the
devi ati on goes bel ow upto 4.8% still deviation to this extent, as per
the cl ause, would not make any change.” However, if the deviation

goes beyond 7.2% on upper side or below 4.8% on the | ower side,

the sanme woul d be adjusted, in the sense that then the cal cul ation
woul d have to be nade of O8&M factor on the basis of the deviation

The objective of the provision appears to be that there does not have
to be an exercise of conputation for alittle or insignificant change
rangi ng between 1.2% and such devi ati ons woul d be i gnhored. The

| anguage used is that "such changes shall be absorbed by the

utilities/ beneficiaries". This appears to be with the idea that the
cal cul ati ons do not have to be nade on the basis of | abile deviations
upto the limt of 1.2% The neani ng becones extrenely clear from

the clause which starts from"in other words" and ends with "absorbed

by the utilities". It neans any deviations beyond this limt /al one shal
be adjusted. It is extrenely clear fromthe further sentence that what
is to be adjusted is "the deviations beyond the limt of 7.2%on the
upper side and 4.8%on the |ower side, i.e., if the deviation goes

bel ow 4. 8% say, upto 4% then the O&M factor woul d be consi dered

in respect of .8% deviation because that is the deviation

contenpl ated by the clause. |f the neaning contenpl ated by the
appellants is to be given, it would do harmto the unanbi guous

| anguage of the clause. Plain and sinple neaning of the provision, in
our opinion, adnits of, no doubt, in the sense that it would be only the
deviation "beyond the limt" of 1.2% which would be avail able for
adjustrment. In that sense there would a cushion between the two

poi nts, nanely, 7.2%on the upper side and 4.8% on the | ower side.

That is precisely provided by the words "any devi ati on beyond this
[imt". The words "beyond this Iimt" would, in our opinion, signify the
extent of deviation that is to be taken into consideration and that is
required to be "adjusted."

18. The Rule of literal interpretation has been explained by this
Court time and again. 1In Orbalika Das & Anr. Vs. Hulisa Shaw
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[ (2002) 4 SCC 539], this Court unequivocally declared as under
"Resort can be had to the legislative intent for the purpose
of interpreting a provision of |aw, when the |anguage

enpl oyed by the legislature is doubtful or susceptible of
meani ngs nore than one. However, when the |anguage

is plain and explicit and does not admt of any doubtfu
interpretation, the Supreme Court cannot, by reference to

an assuned | egislative intent, expand the neaning of an
expression enployed by the legislature and therein

i ncl ude such category of persons as the |egislature has

not chosen to do."

19. Simlar note was struck by this Court in Keshavji Ravji & Co.
vs. CIT [(1990)2 SCC 231] where Three Judge Bench went on to
observe:

"As long as there is no anbiguity in the statutory

| anguage, resort-to any interpretative process to unfold
the legislative intent becone inperm ssible. The
supposed ‘intenti on of the |egislature cannot then be
appeal ed to whittle down the statutory | anguage which is
ot herwi se unambi guous. 1f the intendnment is not in the
words used it is nowhere else. The need for
interpretation arises when the words used in the statute
are, on their own terns, anbivalent and so not nanifest
the intention of the legislature."

20. Wt hout burdening the authorities we may only refer to the
verdict by the Privy Council in Pakala Narayanasanm vs. Enperor

[AIR 1939 PC 47] where Lord Atkin had declared that "when the

nmeani ng of the words is plain, it is not the duty of courts to busy
t hensel ves with supposed intentions".~ The law has been consi stent
eversince then in nore than half a dozen-deci sions.

21. Thus in our opinion, since the |anguage of Regulation 2.7(d)(iv)
is absolutely clear so as to take into consideration only the deviations
beyond the linmt, i.e., above 7.2%or below 4.8% for the purposes of
adjustrment, there will be no question of adjusting 'the full deviation
between 6% to the percentage beyond 7.2%or below 4.8% It is

nore than clear fromthe | anguage that any deviation between 4.8 to

7.2 has to be absorbed by utilities/beneficiaries.” In that viewwe
woul d have to reject the argunent on behalf of the | earned counse
for the appellants that we woul d have to search for any |logic and hold
that the full difference between the actual upsw ng and downsw ng

poi nt and 6% woul d be available for adjustrment. 1t is not the task of
this Court to find out or search for the wi sdomof legislature., W are
concerned with the interpretation only. For the same reasons we

cannot accept the argunent that the word "adjust!” should be read to
nmean "accommobdate". There is no reason for doing so. V& do not

agree to hold that the literal interpretation would be/illogical,
unprinci pl ed and inpracticable as, in our opinion, ‘the | earned counse
have not been able to suggest so. W, therefore, fully agree with the
order passed by the Appellate Authority and confirmthe sane.

22. In view of the above, the appeals are dism ssed w thout any
order as to costs.




