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ACT:

Punj ab Li quor' Licence Rules, 1956-Rs. 36(3) and 36(24)-
Sale of iquor- " Vends by re-auction or. by private
negoti ati ons-Whet her vitiated by  failure to give due
publicity ?

HEADNOTE

The respondents in this  batch of appeals had obtained
l'icences to sell liquor by offering highest bids at auctions
held far sale of liquor-vends. On their failure 'to nmake

paynments due under the terns. of auction, the  State
CGovernment resold the liquor-vends in sone cases, either by
re-auction or by private negotiations and called upon the
respondents to pay the difference between the anpbunt which
they were liable to pay and the ampunt —realised by the
resale of the vends. |In other cases, the respondents were
called upon to pay the amounts due under the ternms of the
original auction. The respondents filed wit petitions
contesting the State Governnent’'s power to demand the
various amounts which they had defaulted in paying and the
Hi gh Court allowed the petitions. In appeals filed by the
State Governnent, this Court held that since the rights in
regard to nmanufacture and sal e of intoxicants were vested in
the State as a privilege, it was open to the State to part
with those rights for consideration, and renmanded the matter
to the H gh Court calling for its findings on whether in
cases in which the |1liquor-vends had been resold by re-
auction it was necessary to give publicity to the sane; and,
if so whether such publicity had in fact been given. The
H gh Court found that r. 36(3) of the Punjab Liquor Licence
Rul es, 1956, which was applicable in these cases, required
publicity to be given to an auction-sale and this rule had
been substantially conplied with in all cases in which re-
aucti on had been hel d.

Di smssing the appeals in which |iquor-vends had been
resold either by re-auction or by private negotiations and
allowing the appeals in which Iiquor vends had not been
resol d.
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HELD: 1. Wen a rule requires '"publicity’ to be given
to an auction sale, what is necessarily inplied is that due
steps nust be taken to give sufficiently advance intimation
of the intended sale and its material terns to the nenbers
of the public or, at least, to that section of the public
which normally engage in the kind of business which is the
subj ect matter of the auction-sale.

[924 B]
In the instant case, no notice as required by r. 36(3)
was given to the public at all. Neither the tine nor the
date of the re-auction, nor the |location
918

or description of the vend which was to be put to re-
auction, nor the conditions  of the re-auction were ever
publ i shed by the Excise authorities prior to the re-auction

What was done by -the concerned authorities was to send
telegrams to Excise officers of five districts with a
request that they should give publicity to the re-auction
and those officers did not take any steps to publicise the
re-auction. Since the re-auctions were not held in
accordance with the rules,  and since, especially, due
publicity was not given to the re-auctions, the respondents
cannot be held liable to nake good the difference between
the anpbunt which was payable by them and the anmount which
was fetched at the re-auction. [923 F-H, 924 Al

2. By r; 36(24) power has been conferred to re-sell a
vend by public auction or by private contract. But this
latter power has to be exercised with great care and
ci rcunmspection. Public —auction has to be the normal node of
selling public property. It -is open to public 'gaze and
eschews many tenptations to which private contracts are
subject. It is only when a public auction i's not feasible or
has failed to attract bidders after due publicity, that a
private contract can be negotiated for disposing of public
property or rights in such property. [27 B-(

In cases in which re-auctions though comenced as
scheduled were wthdrawn and |licences were granted by
private negotiations on the spot . even if there were valid
reasons were for revoking the decision to hold the re-
auctions, the re-auctions should have been postponed and due
publicity given to the decision to grant licences by private
negoti ati ons. The Excise authorities could not have abruptly
decided to jettison the original intention of holding a
public auction and grant |icence by private negotiations on
the spur of the nonent . The deci sion smacks of
arbitrariness, is wunfair and unreasonable and cannot be
allowed to stand. [926 C D

3. The question whether the State has the power to
charge the particular amounts to the |icensees of |iquor-
vends is concluded by judgnents of this Court affirm ng such
a power in the State CGovernnment. Judgrments of the High Court
to the contrary in all those cases in which no question of
re-auction of |liquor-vends arises nust therefore be set
aside and to that extent the appeals filed by the State have
to be allowed. [925 F-(

Har Shankar v. Deputy Exci se and Taxati on Conmi ssi oner
1975] 3 S.C.R 254; State of Haryana v. Jage Ram [1980] 3
746; & State of Punjab v. Ajudhia Nath, [1981] 3

[
S.CR
S.C.R 686; referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1507 of
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1969
Appeal from the Judgnent and order dated the 12th -
March, 1968 of the Punjab and Haryana Hi gh Court in G vi
Wit No. 1376 of 1967.
W TH
Cvil Appeal Nos. 1202-20 of 1970
919
From t he Judgnent and Order dated the 23rd day of July,
1967 of the Punjab and Haryana High Court in Gvil Wit
Petition Nos. 2934 & 2955 of 1968 and L.P.A Nos. 597-
599/68, Cvil Wit Nos. 242-45/69, 423, 471, 477, 783-785,
787-89 & 792 of 1969.
AND
Cvil Appeals Nos. 1564-67 of 1970
Appeal s from the Judgnent and Order dated the 20th
Noverber, 1969 of the Punjab and Haryana H gh Court in
L.P.A. Nos. 57-59-69.
AND
Civil Appeals Nos. 743-94 of 1974.
Fromthe Judgnent and Order dated the 23rd July, 1969
of the Punjab and Haryana H gh Courtin Cvil Wit Nos. 343,
334, 353, 354, 365, 379, 381, 384, 385, 421, 422, 424, 456
481, 493, 518, 519, 520, 529 of 1969, 2933, 2948, 2949,
2956, 2975-78, 3021, 3111, 3188 of 68, 254, 264, 307, 308,
715, 706, 674, 662, 661, 604, 596, 588, 554, 737, 786, 791
798, 828, 836, 945, 839 of 1969.
R N. Poddar for the Appellants in CA 1507.
I.S. Goel and R N. Poddar for ~the Appellants in CA
Nos. 1202-20.
MS. Gijral and RN Poddar for the Appellants in CA
Nos. 743-794/74.
K. G Bhagat, Additional Soliciter General and R N
Poddar for the Appellants in CAs. 1564-67/70.
T.S. Munjral and H K Puri for Respondent in CA 1507.
P.R Midul, V.S Desai, S Rangarajan in CAs. 1204 to
1206, CA. 1564-66 and in CA. 743, 762 & 770.
T.S. Munjral, K C Dua and Poonam Malhotra /for the
Respondents in CAs 1204-06, 1564-67, 743, 762, 764, 765-770.
R C. Bhatia and P.C. Kapoor for Respondents in CAs.
1202- 03, 1207-20, 744-761, 768, 766-769 & 771-794.
920
The Judgrment of the Court was delivered by
CHANDRACHUD, CJ. These appeals have a long history.
Li quor vends were put to auction by the Excise Departnent of
the Government of Haryana whereupon, the - highest bidders
were given the necessary licences to sell liquor. Sone of
the licensees committed default in the paynent of ampunts
due fromthemunder the ternms of the auction. Thereupon, the
vends were reauctioned except for three vends which, though
publ i shed for reauction, were given by private negotiations.
The original |icensees, who were called upon to" pay the
di fference between the anpbunt which they were liable to pay
and the ampunt realised by resale of the vends, filed wit
petitions in the Hi gh Court of Punjab and Haryana cont endi ng
that the State Governnent had no power to demand the various
amounts which they had allegedly defaulted in paying. The
H gh Court accepted that contention, holding that the State
Government had no authority to demand the anounts for
failure to pay which, the vends were put to resale. As a
necessary consequence of that finding, the fresh grants made
by reauction or private treaty were held invalid. The result
of this was that the wit-petitioners stood relieved of
their obligation to nake good the shortfall. This is the
broad history of these appeal s.
W will take up Givil Appeal No. 1507 of 1969 for
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consideration first. The facts of that case and the events
lending to the present proceedings are nentioned in a
judgrment of this Court reported in State of Haryana v. Jage
Ranm(1). In this case, an auction was held on March 27, 1967
for the grant of a retail vend known as Biswan Meel
Sonepat, for the year 1967-68. The respondents Jage Ram and
others offered the highest bid in that auction. Under
Condition 14 (iii) of the auction, respondents becane |iable
to pay an anount calculated at the rate of Rs. 17.60 per
litre, which came to Rs. 10,92,960.00. They paid a security
deposit for the due performance of the terns of the auction
but they comritted default in paynment of instal nents which
fell due on April 10 and April 25, 1967. On May 17, 1967 the
Exci se authorities cancelled the |icence of the respondents
and inforned themthat  the vend wll be resold on May 23,
1967 at the risk of the respondents. In pursuance of the
order dated May, 17, the Bi swan Meel vend was reauctioned on
May 23,  the highest bid offered being in the sum of Rs.
2,46,000.00. On July 11, respondents were called upon by a
notice to pay a sum of

921

Rs. 7, 41,577.40, being the difference between the anmount
which they were liable to pay wunder the terms of the
original auction and the anmpbunt fetched in the reauction
Ther eupon, respondents filed a wit petition in the High
Court challenging the legality of that' notice. The High
Court all owed the wit petition, -quashed the order
cancelling the respondents’ |licence as also the notice
calling upon themto make good the shortfall of seven | akh
rupees and odd. The High Court gave to the State of Punjab a
certificate to appeal to this Court.

The appeal cane up for hearing before a three-Judge
Bench which by its aforesaid Judgnent dated April 21, 1980
held that the wit jurisdiction of the Hi gh Court ' under
Article 226 cannot be used for ~avoiding contractua
obligations. On nerits, it was held by this Court follow ng
a Constitution Bench decision in Har Shanker v. The Deputy
Exci se and Taxation Conmi ssioner, (1) that since ‘rights in
regard to the manufacture and sal e of intoxicants are vested
inthe State, it is open to the State to part with these
rights, which are in the nature of a privilege, for
consi deration. The Court further held that the anpbunts which
the State Governnent had charged to the respondents were
neither in the nature of a tax nor in the nature of ~ an
excise duty but were in the nature of a price which the
State CGovernnent was entitled to charge as consideration for
parting with its privilege in favour of the |icensees.

After setting aside the judgnent of the H gh Court and
uphol ding the demand made by the State Governnment upon the
respondents, the guestion naturally arose whether the

respondents could be held liable for the shortfall between
the bid offered by themand the amount realised 'in the
reauction. It was urged by the respondents that the

reauction which was held on My 23, 1967 was not in
accordance with the relevant Rules and therefore, they could
not be called upon to pay the difference between the anount
which they were originally Iliable to pay and the anount
which was fetched in the reauction of the vend. To be nore
specific, it was contended on behal f of the respondents that
no notice of the intended resale was given as required by
Rule 36 (3) of the Punjab Liquor Licence Rules, 1956, that
no notice was published or affixed at any conspi cous public
pl ace notifying the proposed resale, nor indeed was the
resal e announced by the beat of drums. According to the
respondents, one
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Lal Chand went to the office of the Excise and Taxation
O ficer, Rohtak, and managed to have his bid accepted in the
resale of the vend. Respondents further urged that through
the resale of the vend was to be effective for a period of
about 10 nonths out of the 12 months for which the vend was
originally auctioned, there was a large shortfall of over
Rs. 7 |lakhs on account of the fact that due publicity was
not given to the resale.

By the aforesaid judgnment dated April 21, 1980 this
Court remanded the matter to the High Court and called for
its findings on two questions: (1) Wwether it was necessary
according to the Rules which were in force at the rel evant
time to give publicity to the reauction, and (2) if so,
whet her such publicity was in fact given to the reauction

The High Court has transmitted its findings to this
Court, which are against the respondents. The H gh Court has
held by its order dated September 29, 1980 that the Rul es
relied wupon by the respondents. by which publicity is
required to be given to the resale are directory and not
mandat ory-and ~that these rules were substantially conplied
with. These findings are assailed by the respondents who, by
reason of the findings of the H gh Court, are virtually in
the position of appellants now.

The finding of the H gh Court that the rules were
substantially conplied with is based on an affidavit filed
by Shri N S. Bedi, Deputy Excise and Taxation Comni ssioner

Sonepat, in which he has stated that 'all possible steps
were taken in connection wth the publicity done for the
reauction of the vend . The affidavit says that tel egrans

were issued on May 19, 1967 by the Excise and  Taxation
Oficer, Rohtak to the Excise and Taxation Oficers of
H ssar, Karnal, Gurgaon, Mhindergarh, -Anbala and Jind
informng them that the reauction will -~ be held on May 23,
1967 at 10.00 a.m and asking themto give due publicity to
the reauction. The affidavit further says that letters were
also witten on My 20, 1967 to the "inportant |icensees of
the State’ informing them of the date and time of the
reauction and requesting them to attend it. The affidavit
asserts that 40 bids were recorded in the reauction and the
40t h bid, being the highest, was accepted.

It seens to us inpossible to accept the findings of the

High Court. We will not enter into the controversy whether
the rul es
923

governing reauction of vends, of which respondents allege
breach, are directory or mandatory in character. Even
assum ng for the purpose of argument that they are
directory, we are unable to hold that they  have / been
substantially conplied with. Rule 36 (24) of the Punjab
Li quor Licence Rules, 1956 as amended by the Notification
dated March 31, 1967 says that when a licence is cancell ed,
it may be resold by public auction or by private contract in
accordance with the procedure |laid down in the other clauses
of Rule 36. Clause (3) of Rule 36 runs thus :
"36(3)-The Collector wll give tinely notice of
the date and place of the auction:
(a) the condition to which the auction will be
subj ect ;
(b) the nunmber and situation of the shops to be
licensed for the sale of (country |iquor);
(c) the prices, if any, fixed for the retail vend
of country spirit or;
(d) the occasions, if any, on which the shops
will be closed; and
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(e) any other information which may be of use to
i ntendi ng bi dders."

No notice as required by this sub-rule was given to the
public at all. Neither the tinme nor the date of the
reauction, nor the |l ocation or description of the vend which
was to be put to reauction, nor the conditions of the
reaucti on were ever published by the Excise authorities
prior to the reauction. Wat was done by the concerned
authorities was to send telegrans to Excise Oficers of five
districts with a request that they should give publicity to
the reauction. The officers of those five districts seemto
have sat cool over those telegrans because there is no
evi dence showi ng that they took any steps for publishing the
reauction. A curious feature of this case is that the Excise
authorities claim to have sent letters to five private
i censees informing themthat the reauction was fixed for
the 23rd of May 1967 at 10.00 a.m These letters are at
Annexure R-8 and are dated My 20, 1967. 20th May fell on a
Saturday and the reauction was fixed for 23rd May whi ch was
the following Tuesday.
924
In the normal course, these |letters would have been received
by the addressees on Monday, that is, a day or less prior to
the date of the reauction which was to be held the next
norning at 10 O'clock. In these circunstances, it is
difficult to hold that any publicity as such was given to
the reauction. Wen a rule requires "publicity’ to be given
to an auction-sale, what is necessarily inplied is that due
steps nust be taken to give sufficiently advance intimation
of the intended sale and its material terns to the nmenbers
of the public or, at least, to that section of the public
which normally engages in the kind of business which is the
subject-matter of the auction-sale. “Even-the five specia
invitees would have found it difficultto cone prepared to
take part in resale which was held on 23rd May. They were
not invited to a wedding feast. They were invited to attend

the resale of a liquor vend and it is well-known that a
certain anbunt has to be paid by the successful 'bidder on
the fall of the hamer. W are also wunable to appreciate

that the Excise authorities of the Governnent of ~ Haryana
shoul d have picked and chosen sone five particular persons
as recipients of the notice of reauction. How their nanes
transpired and what is their particul ar st at us,
respectability and standing in the liquor trade, are matters
on which no light is thrown. There is no material before us
on which to doubt the integrity of the authorities who were
connected with the reauction. But their conduct nust be
above suspi ci on.

The bid-sheet shows that only six persons of fered bids
in the reauction and none of the five invitees was anongst
those six. It appears that a snall, closely-knit group
participted in the reauction, successfully keeping out
others who m ght have of offered adequate bids in the
reauction, were they to have notice thereof. |Indeed, the
amount which was fetched in the reauction itself furnishes
prima facie evidence that all was not well wth the
reaucti on. The respondents had given their original bid in
the sum of Rs. 10,92,960.00 which covered a period of one
year fromApril 1, 1967 to March 31, 1968. The reauction was
hel d on May 23, 1967 for a licence which was to be effective

for the little over 10 nonths. It is surprising that the
reaucti on should have fetched a bid of as small an anpbunt as
Rs. 2,46, 000.

Since the reauction was not held in accordance with the
rules, either in their letter or in their spirit, and since,
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especially, due publicity was not given to the reauction, it
is impossible to uphold reauction and nul et the respondents
in the resultant shortfall. W

925

are of the opinion that rule 36(3) of the Rul es was not even
substantially conplied with. It is reasonable to assune that
since due publicity was not given to the reauction, adequate
bids were not received, resulting in prejudice to the
respondents.

Accordingly, we set aside the finding of the H gh Court
that the relevant rules governing reauction of vends were
conplied with substantially. Since the reauction did not
conformto the rules and the respondents were prejudice
thereby, they cannot be held liable to nake good the
di fference between the anpbunt which was payabl e by them and
t he anobunt which was fetched at the reauction

The result is that- the appeal filed by the State of
Haryana is dismissed, though for different reasons, and the
respondent's absolved fromtheir liability to pay the anount
which is " demanded of themby the notice dated May 7, 1967
i ssued by the Collector _and Deputy Excise and Taxation
Comm ssi oner, Haryana.

That di sposes of “Civil Appeal No. 1507 of 1969.

W will nowtake up for consideration two other groups
of appeals, viz, Cvil Appeals 1202 to 1220 of 1970 and
Cvil Appeals 743 to 794 of 1974. No question of reauction
arises in these groups of appeals except in Cvil Appeals
Nos. 1204, 1205 and' 1206 of 1970. W shall deal with those
three appeals separately a little later. The question which
arises in the remaining appeals in these two groups, as
regards the power of the State Governnent to charge the
particular ambunt to the licensees is concluded by the
judgrments of this Court in Har Shunkar v. The Deputy Excise
and Taxation Commi ssioner, State -of Haryana v. Jage Ram
(supra) and State of Punjab v. A udhia Nath(1). It was held
in those decisions that the State Governnment has the power
to charge the particular amunts to the |I|icensees. The
judgrments of the Hi gh Court denying to the State Governnment
that power nust therefore be set  aside and to-that extent
the appeals filed by the State of Haryana al |l owed.

The appeals which now remain for consideration are
Cvil Appeals 1204 to 1206 of 1970 and Civil Appeals 1564 to
1567 of 1970. In these cases also, as in all other cases
which are being disposed of by this judgnent, the power of
the State Government to
926
levy the particular charge must be wupheld in view of the
aforesaid three judgments. The judgnent of the Hi gh Court in
these cases shall therefore have to be set aside to the
extent to which the H gh Court had denied that power to the
State CGovernment. But the further question which arises in
these appeals is whether the respondents can be call'ed upon
to pay the difference between the amounts which they were
liable to pay under the terms of the original auction.in
their favour and the anmounts which were fetched in the
resale of the vends. The facts of these groups of cases are
even nore peculiar than the facts of Civil Appeal No. 1507
of 1969 wth which we have dealt at the outset of this
judgrment. In these cases, it was originally intended to
reauction the vends in respect of which the respondents had
conmtted default and some publicity, not due or adequate by
any standard, was given to the reauction. The reauctions
conmenced as schedul ed but the Excise authorities changed
their mind in mdstream and decided, wthout any rhyne or
reason, to withdraw the reauctions and to grant fresh
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licences by private negotiations on the spot.
W agree fully wth the very careful judgnent of

Justice Bal Raj Tuli that due publicity was not given to the
reauction. It is stated in the affidavit filed on behal f of
the State Governnent in the High Court that, directions were
given to the Excise and Taxation Oficer, GQurgaon by a
circular letter that he should give wde publicity to the
reauction due to be held on July 24, 1968. The circular
letter was not placed on the record, nor was the H gh Court
a apprised as to how the Excise and Taxation O ficers of the
CGovernments of Haryana and Punjab gave publicity in their
respective districts to the proposed reauctions. It is
significant that the respondents wote letters to the Excise
and Taxation O ficer, Gurgaon on July 20, 1968 conpl ai ni ng
that due publicity was not being given to the reauctions and
that the Rules required such publicity to be given. In spite
of this, no steps were taken to conply with the requirenent
of the ~rules, even though the cost of publicity would have
been required to be borne by the respondents thensel ves.

It - was urged that H ndi handbills were distributed in
Del hi advertising the auction. ~Even those handbills do not
contain the requisite information which is required to be
publ i shed under rule 36(3): Tuli, J. was therefore right in
not treating the handbills as constituting due publicity to
t he reaucti ons.

927

If the reauctions cannot be uphel d since due publicity
was not given to ‘them the grant of |Iicences by private
negoti ati ons during the course of reauctions would al so have
to be set aside. Assumng that there were valid reasons for
revoking the decision to hold the reauctions, like the
paucity of adequate bids at the reauctions, the reauctions
shoul d have been postponed and due publicity given to the
decision to grant licences by private negotiations. By rule
36(24), power has been conferred to resell vend by public
auction or by private contract. But this |atter power has to
be exercised wth great care and circunspection., Public
auction has to be the nornmal nobde of selling public
property. It is open to public gaze and eschews many
tenptations to which private contracts are subject. It is
only when at public auction is not feasible or has failed to
attract bidders after due publicity, that a private contract
can be negotiated for disposing of public property or rights
in such property. Not only is no reason forthcom ng why the
intention to hold a public auction was abandoned after the
auction had comenced but the proceedi ngs were not adjourned
even for a few days in order to publicise the intention to
resell the vends by private contract. The Excise authorities
could not have abruptly decided to jettison the origina
intention of holding a public auction and grant |icences by
private negotiations on the spur of the noment, “‘that very
day and at that very hour. The decision snacks of
arbitrariness, is wunfair and unreasonable, and cannot be
al l owed to stand.

For these reasons, respondents in Civil Appeals 1204 to
1206 of 1970 and Civil Appeals 1564 to 1567 of 1970, are not
liable to pay the difference between the anmpunts which they
were liable to pay wunder the original auctions and the
amounts which they were liable to pay under the origina
auctions and the amounts which were fetched by the re-grant
of licences by private contracts.

The aforesaid discussion will showthat the appeals
filed by the State of Haryana succeed to the extent that the
State CGovernment has the power to |evy the charge which it
demanded of the respondents. The finding of the Hi gh Court
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that the State Governnent has no such power is incorrect and
nust be set aside. The findings called for by us fromthe
Hi gh Court on the question whether due publicity was given
to the reauctions are set aside. W hold that due and
adequate publicity was not given to the reauctions. W al so
hold that the regrant of licences by private negotiations is
not in conformty with the Rules and nmust be struck down in
the circumstances of the case. As a result of the
infirmties from which the reauctions and the re-grant of
licences by private

928

contract suffer, respondents in whose cases fresh |licences
were granted either in ‘reauctions or by private contract
will not be liable to make good the shortfall. The
reaucti ons were necessitated on account of the default
conmitted by the respondents, but the reason of the

shortfall is the laxity and arbitrariness wth which the
resale of = the vends was held or fresh licences granted by
private contract. There will be no order as to costs in any

of these ‘appeal s.
Order _accordi ngly.
HL.C Di smissing the appeals in which liquor vends was
resold and all ow ng And appeal s in which |iquor
vends was not resol d.
929




