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ACT:

Constitution of India, 1950, Art. ~32.-Laches, alternative
renmedy and necessary Parties.

States Reorganisation Act, 1956-State of Bonbay-Rules for
Promoti on from divisional cadre of Mam atdars to State Cadre
of Deputy Collectors Not nade on State-w de basis-Validity.

HEADNOTE:
The petitioners were Tahsildars in the quondam state of
Hyder abad. After the new state of Bonmbay was constituted

with territories drawn from various exi sting St ates
i ncluding Hyderabad, under the States Reorganisation  Act,
1956, -equation of posts and determ nation of inter se
seniority was done by the Allocated Governnent Servants’
(Absorption, Seniority. Pay and Al |l owance) Rules, @ 1957.
Under these rules (1957-Rul es) the CGovernnent of Bonbay dec-
lared that the posts of Maml atdar in the former State of
Bonbay shall be deened to be equivalent to the posts  of
Tahsildars fromthe forner State of Hyderabad, and the posts
of Deputy Collector in the forner State of Bonbay shall be
deenmred to be equivalent to the posts of Deputy Collector
allocated from the forner State of Hyder abad. The
recruitment to the posts of Deputy Collector was provided
for by Rules of 30th July, 1959, (1959-Rules) according to
whi ch vacancies to the posts of Deputy Collector were to be
filled fromthree sources : 50% by nomination on the basis
of the result of conpetitive exanmination; 25%by directly.
recruited Manlatdars who have put in at least 7 years,
service including the period spent on probation and the
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remai ni ng 25% by Manl atdars pronoted fromthe | ower ranks in
the revenue departnents. The reservation of 25%in favour
of directly recruited Mam atdars was nmade by the second

proviso to rule (1) of the Rules. On 7th April, 1961 the
CGovernment laid down the principles, for regulating the
preparation and revision of sel ect list of
Mam at dar s/ Tahsi | dar s fit to be appointed as Deput y
Collectors in posts to be filled by pronotion. The
procedure provided that a Review Conmittee should in July-
August each year reviewthe clains of all Mam atdars for
promotion to the posts of Deputy Collector and should draw
up a select list for each division of those who are
considered by the Committee as fit for pronotion. Wen a

vacancy arose in the posts of Deputy Collector in a division
the WM atdar whose nanme was highest in the divisiona

select list was prompoted as officiating Deputy Collector in
the wvacant post.  The nane of such Manatdars though so
pronoted, | continued in the divisional select list until he
was confirned in the cadre of Deputy Collectors or retired
fromservice. There was a periodical review of the working
of the officiating deputy collectors and on such review the
rank in the divisional select |list was adjusted so as to
reflect the assessnent of the relative merits of the
,officiating deputy col l ectors. The promoti ons as
officiating deputy collectors were thus made for each
division separately on the basis of its divisional select
l[ist in which the ranking changed periodically as a result
of review and assessnment. Then, deenmed dates of continuous
of ficiation were given to the officiating deputy collectors
fromeach division with-a viewto ensure that their inter se
ranking in the divisional select Iist was not -affected by
the fact that an officer lower in rankin the divisional,-
sel ect list mght have been officiating as Deputy Coll ector
for a |longer period than another in higher rank. _On the
basis of the deened dates of continuous officiation given to
the officiating Deputy Collector in-each division a comnbined
statewide seniority list of officiating Deputy Collectors
was prepared and confirmation in the cadre of Deputy
Col lectors were nmmde in accordance with the seniority in
such conbi ned statewi se seniority list. . This procedure did
not have the warrant of any |legislative rul es or
adm nistrative orders. It was in accordance with this pro-
cedure that the petitioners were pronoted as officiating
Deputy Col | ectors but

217

sone of the allocated Manlatdars/Tahsildars in ot her
di vi si ons who were junior to the petitioners becane
officiating Deputy Collectors earlier than the | petitioners
and were consequently entitled to be confirnmed in-the cadre
of Deputy Collectors in preference to the petitioners. The

petitioners filed a wit petition in this Court, challenging
the procedure for pronotion,

HELD : The second proviso to rule (1) of the 1959-Rules is
void as being violative of Art. 16 of the Constitution. The
procedure for pronotion to the cadre of Deputy Collectors
followed by the State Govennent is also invalid on the
ground that it denies equality of opportunity of pronotion
and is therefore hit by Art 16 of the Constitution, and
hence the Government resolution dated 7th April 1961 rnust be
guashed. The State Government should r eadj ust the
pronmotions as officiating Deputy Collectors as also the
confirmation in the cadre of Deputy. Collectors and the
readj ustment should be made with retrospective effect and
the petitioners should be given the benefit of seniority,
pay and ot her all owances fromthe respective dates on which
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they woul d have been pronoted had the pronotions been nade
on the, correct basis. [238E-(F,

(1) The petitioners were not guilty of any laches or delay in
filing the petition. [226F]

(a) The rule that the Court may not inquire into belated
and stale clainms is not arule of law, but a rule of
practice based on exercise of sound judicial discretion
depending on the facts of each case. |In the present case,
in January 1961, the petitioners were informed that the
rules of recruitment to the posts of Deputy Collector in the
reorgani sed State of Bombay had not yet been unified, that
the petitioners continued to be governed by the rules of the
exHyderabad State and that the 1959-Rules did not apply to
them It was only when the Bonbay Hi gh Court decided
Kapoor’s case on 23rd March 1968, that the petitioners cane
to know that it was.the case of the State CGovernnent which
was accepted by the H gh Court, that the 1959-Rules we-re
the wunified rules of recruitment to the posts of Deputy
Col I ector / applicable throughout the reorganised State of
Bonbay. ‘The petitioners thereafter did not |ose any tine in
filing the present petition. [226F-G 227 A-(]

(b) Moreover, what is challenged is the wvalidity of the
procedure for making pronotions to the posts of Deputy
Col l ector and since this procedure is still being followed
by the State Governnent it is desirable that its constitu-
tionality should be adjudged when the question has conme up
before the Court. [227C- D

(c)In the present case all pronotionsthat have been made by
State Governnent are provisional” and the position has not
been crystallised. Even if the petitions were allowed and
the reliefs clained by. the petitioner were granted to them
it would not result in the reversion of any Deputy Coll ector
or officiating Deputy Collector to the posi tion of
Mam at dar/ Tahsi | dar . The only effect would be nerely to
disturb their inter se seniority as officiating deputy
collectors or as deputy collectors. Hence there is no
qguestion of rights, which have accrued to others by reason
of the delay in filing the petition, being disturbed. [227G
228B]

(d) The claimof enforcement of the fundanental right of
equal opportunity under Art. 16 is itself a right guarantees
under Art. 32 and this Court, which has been assigned the
role of a sentinel on the qui ve for protection of
fundanental rights, cannot allowitself to be persuaded to
refuse relief solely on the ground of l|aches. delay or the
i ke. [228B-(

Ti l ockchand Mbtichand v. H B. Munshi [1969] 2 S:C R 824,
referred to

(2) The petitioners could not be said to have any adequate
alternative | egal renedy. [228F-Q

(a) The petitioners could not have applies for review of the
j udgrment of the Bombay Hi gh Court in Kapoor’'s case. They
were not persons directly or inmediately affected by the
judgrment and it could not be said that they were necessary
parties to the petition who should have been heard before
the judgnent was given. [228D E]

218

(b) The subject nmatter of the present petition is, barring
only one question nanely the validity of the second proviso
to rule (1) of the 1959-Rules, wholly different fromthat of
the petition in Kapoor’'s case [228E-F]

(e) The renedy by way of review of a judgment given in
anot her case in which the petitioners were not parties could
hardly be said to be an adequate alternative I|egal renmedy
available to the petitioners. [228F
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(3) Those who are already pronoted according to the
i mpugned procedure and whose position Vis-a-vis t he
petitioner woul d be likely to be affected by t he
invalidation of such procedure are before the Court as
parties to the petition. Al those who are necessary
parties are before the Court, and there is, therefore no
i npedinent in the way of the Court dealing with the nmatter.
[ 228H]

(4) The inter se seniority of the Tahsildars/Man atdars
allocated fromthe former State of Hyderabad etc., would be
governed by rr. 7, 8 and 9 of the 1957-Rules; and neither
the Governnent resolution dated 21st Novenber 1941 as
contended by the petitioners, nor the governnment resolution
dated 29th July 1963 which superseded the 1941-Resol ution

woul d have any application. [229C E]

(5) A right to be considered for pronotion is a condition

of service, but -mere chances of pronotion are not. By
maki ng pronotions to the posts of Deput y Col | ect or
di visionwise and limting such pronotions to 50% of the

total nunber of vacancies in the Posts of Deputy Collector
as a result of the 1959-Rules, all that happened was to
reduce t he chances of pronotion avail abl e to t he

petitioners. A rulewhich nerely affects the chances ' of
promoti on cannot be regarded as varying a condition of
servi ce. Therefore, ~ neither the 1959-Rules nor t he

procedure for maeking pronotions to the posts of Deputy
Col  ector divisionwi se varies the conditions of service of
the petitioners to their disadvantage, and hence could not
be assailed on the ,round that the previous approval of the
Central Covernment as required by the proviso to S 115(7)
of the Estates Reorgani sati on-Act was not obtai ned. [230A-C]
State of Msore v. G B. Purohit, C A - No. 2281 of
1965, dated 25th January 1967 fol |l owed.

(6) The petitioners were not right in their contention that
the second proviso to r. (1) of the 1959-Rules was a valid
provi si on. Both the directly recruited Mam atdars as well
as the pronmoted Mam atdars formone class. They are both
known by the sane designation. They have the sane scal es of
pay and discharge the sane functions. The Posts held by
them are interchangeable. There is nothing to show that the
two groups are kept apart. Both are nerged together in the
same cl ass. It is not conpetent to the CGover nrent
thereafter to discrimnate between directly recruited
Mam at dars and pronoted Manl atdars in the matter of further
promotion to the posts of Deputy Collector.- That would be
violative of Art. 16 of the Constitution. Therefore, the
second proviso to r. (1) of the 1959-Rul es must be held to
be bad.’ [230D G

Meryyn Coutindo v. Collector of Custons. Bonbay [1966] 3
S CR and S. M Pandit v. The State of Gujarat, A |.R 1972
S.C. 252, followed.

(7)(a) The State CGovernment in tie absence of |legislative
rules, has to nake up its mind on the question whether to
treat the cadre of Mnmlatdars as a State Cadre or a
divisional Cadre,,, and it is conpetent to the State Gov-
ernnent to take a decision in the exercise of its executive
power under Art. 162 of the Constitution. The State
CGovernment accordi ngly deci ded, on 1st Novenber 1956, that
while recruitnment to the posts of Mam atdars should be ,on
all State basis" the cadre of Mam atdars shoul d be according
to the divisions. [231D0

B. N. Nagarajan v. State of Mysore’ [1966] 3 S.C R 682
and Sant Ramv. State of Rajasthan, [1968] 1 S C R 11
fol | owed.

(b) It is true that wunder the Bombay Civil services
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Classification and Recruitment Rules the service of
Mam atdars is regarded as Provincial Service

219

as distinct from Subordinate Service. But that does dot
necessarily mean that it cannot be organi sed into divisiona
cadres. The only difference between Provincial Service and
Subordi nate Service reorganised in these Rules in the node
of recruitnment. Cdearly from1lst Novenber, 1956, the State
Government proconceeded on the basis that the cadre of
Maml atdars was a divisional cadre and not a State Cadre.
[ 231F- 232B]

(8) But nothing turns upon this fact, because the procedure
for pronoting fromthe divisional cadre of Manlatdars to the
State Cadre of Deputy Collectors %as not consistent wth
Art. 16. [232(

(a) The 1959-Rul es provided that 50% of the vacancies in
the cadre of Deputy Collector should be filled by direct
recruitment. But since the cadre of Deputy Collector was a
State ' cadre, 50% of the vacancies, to be filled by direct
recrui tment-were determ ned on the basis of vacancies in the
cadre for the State as a whole and not for any particular
division of the State. But in regard to pronmotion by which
the other 50% of the vacancies in the cadre of Deputy
Col lectors was to-be filled, the State adopted a wholly
di fferent procedure. Though a conmon seniority list of al
the Mam atdars in the State. irrespective of the divisions
to which they bel onged, could be, prepared without, any
difficulty on the basis of the 1951-Rules for the allocate
cl Mam atdars Tahsildars and for the subsequent ' appoi nt ees,
on the principle, of continuous officiation up to 29th July
1963 and thereafter according to the rule laiddown in the
Resol ution of 29th July 1963, and a conmpbn statewi se |ist
could ' also be made of the Manlatdars found fit for
promoti on as Deputy Collectors, and pronotion to the ' cadre
of Deputy Collectors, could be nmade on the basis of @ such
Statewi se select list, the State Government did not' follow
this method. and instead, nmade pronotions to, the cadre of
Deputy Col | ectors, which was a State cadre. on the 'basis of
di visional select |lists. Where  promotion is nmade by
selection on the basis of nerit-cumseniority, every
Mam at dar should have equal opportunity Wth others for
being considered for pronotion. But the —actual procedure
followed linmts his opportunity for pronotion to avacancy in
his own division. Thi s procedure ambunts to denial ~ of
equality ofopportunity to the Mam atdars,  because it is
wholly unrelated to the object and purpose of pronotion
which is to secure an efficient cadre of Deputy Collectors
and in fact negates it. [232D 234F]

(b) It is true that confirmations in the cadre . of Deputy
Collectors are nmde on the basis of a conbined seniority
list of officiating Deputy Collectors but that does not cure
the infirmty in the node of pronotion. [234F-@

(c) The allotnment of deened dates of continuous officiation
cannot help retrieve those who have had no opportunity to be
pronoted as officiating Deputy Collectors, not on account of
want of higher seniority or better nerit, but purely on
account of |ack of adequate nunber of vacancies in the post,
of Deputy Collector arising in their division. The giving
of deemed dates of continuous officiation no doubt reflects
the relative nerits of the Maml atdars in each division taken
as a separate wunit, but it does not seek to adjust the

seniority of the approved Mam atdars in all the divisions
taken as a whole on the basis of assessnent of their
relative nerits. It does not, therefore, elimnate the

initial inequality of treatment. [234G 235(C
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(d) The decision in Rain Saran v. D.I1.G of Police, [1964]
7 S.CR 228, shows that if the Cadre of pronotion is
a.divisional cadre, there was divisionwi se pronption on the
basis of divisional select lists. but if it is a State
Cadre, promotion has to be on Statew se basis, so that every
officer in the State has equal opportunity of promption to
the State Cadre. [237A-C

(e) It is true that, a Manm atdar cannot be pronpbted to the
cadre of Deputy Collector unless be officiates as Deputy
Col lector. But it cannot for that reason be contended that
there is an internediate cadre of officiating Deputy Col-
lectors between the cadre of Maml atdars and the cadre of
Deputy Collectors fromwhich pronpotion is nmade to the cadre

of Deputy Collectors. There is no legislative rule or
executive order providing for the creation of any such
internediate cadre of officiating Deputy Collectors. The

1959- Rul es provi ded that the appoi ntnent to 50% posts of the
Deputy ~ Col | ectors shoul d be made by pronotion of suitable
Mam atdars, that is, pronotion should be fromthe cadre of
Mam at dar's to the cadre of Deputy Co | ectors. [238B-E]

220

[The :need for sinplifying and streamining service rules
and giving there statutory shape so as to pr onot e
contentnent anong the services by extending the area of
equal treatnent and inparting stability to conditions of
service pointed out].

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petition No. 299 of 1969.

Under Article 32 of the Constitution of India for the
enforcenent of fundamental rights.

M N. H Heble, Parvathi Heble, 'S. V. Tanbwe K. Rajendra
Choudhry and Veena Devi Talwar, for the petitioners.

S. B. Wvd and S. P. Nayar, for respondent No. 1.

S. C. Agarwal, R K Grg and V. J. Francis, for
respondents Nos. 46-54.

The Judgnent of the Court was delivered by

BHAGWATI , J. The short question t hat ari ses for
determnation in this petition under Art. 32 of the
Constitution lies in a very narrow comnmpass, but in order to
arrive at its proper determnation it is necessary to state
the facts giving rise to the petition in some detail

Prior to the reorgani sation of the States, whichtook place
on 1st Novenber, 1956 by virtue of the provisions of the
States Reorganisation Act, 1956, the petitioners wer e
confirmed Tehsildars in the quondam State of Hyderabad whi ch
was then a Part B State. The Rules of recruitnment to the
posts of Tehsildar which prevailed in the erstwhile State of
Hyderabad provided that 1/3rd of the nunber of posts ' shal
be filled by pronotion fromthe Ilower ranks while the
remai ning 2/ 3rd shall be filled by direct recruitnent on the
basis of the result of conpetitive exam nation. The
petitioners belonged to the latter category of directly
recruited Tehsildars. The next higher cadre above that of
Tehsildars was the cadre of the Deputy Collectors and
recruitment to, that cadre was governed by a notification
i ssued by the Rajpranmukh of Hyde | rabid State on the 15th
Septenmber, 1955. This notification provided that all the
vacanci es of the cadre of Deputy Collectors shall be filled
"only by pronotion by selection” from the cadre of
Tehsi | dars. It was common ground between the parties that
both the cadres of Tehsildars as well as Deputy Collectors
were State cadres
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On 31st August, 1956 the Parlianment enacted the States
Reor gani sati on Act, 1956 and that Act brought about
reorgani sation of alnost all the States in India with effect
from the appointed day, nanely, 1st November, 1956. The
fascinating of sections in Part Il of the Act altered the
territories of the existing States of Mdras and Andhra
Pradesh and brought into being various other new States. W
are. concerned here only with the fornmation of the new State
of Bonbay, and we will, therefore, confine our attention to
t hat. Section 8 constituted a new State of Bonbay wth
territories drawn fromvarious existing States, nanely,
Bonbay, Hyderabad, Madhya Pradesh, Saurashtra and Kutch.
The old State of Bonmbay ceased to exist and a new State of
Bonbay wth considerably enlarged territories cane into
bei ng-

2 21

Since the new State of Bombay conprised territories com ng
from different existing States that was naturally bound to
give rise to new and conpl ex problenms of administration,

particularly inthe context of “increased t empo of
devel opnental —activities including ['and reform neasures and
the necessity of integrating the services, introducing a

unified pattern of administration and unifying the laws in
the different territories brought together to formthe new
State of Bonbay. The Governnent of Bonbay, therefore,
i ssued a Resol ution, dated 1st Novenber, 1956, dividing the
territories of the new State into six divisions and placing
each division in the charge of a Divisional differ. The
territories of former Saurashtra and Kutch States were
ground together in Rajkot Division, the territories drawn
from the forner Bonbay State, save the, District ‘of- East
Khandesh, in Ahnmedabad, Bonbay and Poona Divisions, the
territories drawn from,the former State of Madhya' Pradesh
in Nagpur Division and the territories drawn from the
former Hyderabad State with the addition of East Khandesh
District in Aurangabad D vision. Si nce the service
personnel from these different territories canme to be
allocated to the new State of Bonbay,, they had all to be
fitted into forma conpact and honbgeneous service, and it
was, therefore, necessary to decide where and-at what place
they should be adjusted in the constitution of  the new
servi ce. This process necessarily involved equation of
posts, absorption of service personnel in the equated  posts
and determ nation of inter se seniority. The Governnent ~ of
Bonbay, therefore, nade The All ocated CGovernment  Servants’
(Absorption, Seniority, Pay and Allowances) Rules, 1957,
which W shall hereafter, for, the sake of convenience,
refer to as the Rules of 1957. The Preanble to the Rul es of
1957 stated that they were nade by the Governor of Bonbay in
exerci se of powers conferred by Art. 309 of the Constitution
and wth due regard to the proviso to sub-s. (7) of S. 115
of the States Reorganisation Act, 1956 and with the approva

of the Governnent of |India obtained thereunder wher e
necessary. The Rules of 1957 provided inter alia for
absorption of all persons allotted for Service to the State
of - Bonmbay and the determination of their inter se seniority
in the cadre of absorption. Rule 3 dealt with the, case of
an all ocated CGovernment servant belonging to a local cadre,
that is, a cadre other than a State cadre in a forner State,
but. this rule had no application to Tehsildars of Ex-
Hyder abad State because they belonged to-.a State cadre and
not to a local cadre. Rule 4 enacted a general provision
that the appointing authority shall issue an order absorbing
each allocated Governnent servant, other than one covered

by r. 3, in an equival ent post after the equation of ’posts
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was nmade by the Governnent. The CGovernnent of Bonbay
thereafter, by a Resolution dated 21st Cctober, 1957,
declared inter alia that the post of Mamatdars in the
fornmer State of Bonbay shall be deenmed to be equivalent to
the posts of Tehsildars allocated fromthe forner State of
Hyder abad. The petitioners and other Tehsildars allocated
from the Ex-Hyderabad State were accordingly absorbed as
confirmed Grade 11 Maml atdars with effect from 1st Novenber
1956, and sense they were serving in one or the other of the
districts of the 'Ex-Hyderabad State which were grouped
t oget her with East Khandesh District to constitute
Aur angabad
222
Division, it was directed that they should be treated as
G ade 11 Mam atdars in _the Aurangabad division., Simlarly,
by the sane Governnment Resolution dated 21st Cctober, 1957
the posts of Deputy Collector in the forner State of Bonbay
were declared to be equivalent to the posts of Deputy
Col l ector ‘al | ocated fromthe former State, of Hyderabad.
Prior to the reorgani sation of the States different rules of
recruitment to the posts of Deputy Collector prevailed in
the different regi ons which went to make up the reorganised
State of Bombay. W have already referred to the rules
contained in the Notification of the Rajpranukh of Hyderabad
dated 15th Septenber, 1955. Then there’ were rules enacted
by the Governnent Resolution dated 24th July, 1951 which
prevailed in the fornmer State of Bonbay. There were also
simlar rules in the other States, nanely, Madhya Pradesh,
Saurashtra’ and Kutch. The allocated Manl atdars/ Tehsil dars
com ng fromthese different States undoubtedly carried their
respective conditions of service with themunder s. 115,
sub-s. (7) of the States Reorgani sati on-Act, 1956, ‘and those
conditions of service included the right to be considered
for pronotion as Deputy Collector, but the different ' rules
of recruitment which prevailed in the different regions as
such becane whol |y inapposite and incongruous and ceased to
be applicable in the new set up. (The Governnent of / Bonbay,
therefore, felt that it was necessary to have new'rul es of
recruitnent to the posts of Deputy Collector ~ applicable
uniformy throughout the territory the reorganised State
and, with that end in view framed recruitment -rules and
issued them as appendix to a Resolution dated 30th July,
1959. These rules we shall hereafter for the sake of
convenience refer as the rules of 30th July, 1959. Rule 1
of these Rules is naterial and it may be reproduced as
foll ows
"Appoi ntrment to the posts of Deputy Coll ector
,hall be nade either by nomnation or by
pronoti on of suitable Manl atdars.
Provided that the ratio of appointnment by
nom nation and by pronotion shall, as far as
practicable be 50 : 50.
Provided further that half the vacanci es
reserved for appoi ntnent by pronotion shall be
filled by directly recruited WM atdars who
have put in at |east seven years service in
the posts including the period spent on

probation.”
It will be noticed that according to rules vacancies in the
posts of Deputy Collector were to be filled from three
sources : 50% by nom nation on the basis of the result of
conpetitive exam nati on, 25% by directly recruited

Mam atdars who have put in at |east seven years service
i ncluding the period spent on probation and the remsining 25
% by Mam atdars pronoted fromthe | ower ranks in the Revenue
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Depart ment . The reservation of 25% of vacancies in favour
of directly recruited Maml atdars was nade by the second
proviso to rule 1, but in wit Petition No. 845 of 1967
filed by one Kapor against the Commi ssioner of Aurangabad
Division & Os., a Division Bench of the Bonmbay Hi gh Court,
by its judgment , dated 23rd March, 1968, decl ared

2 23

t hat proviso void as being violative of t he equa

opportunity clause contained in Art. 16 of the Constitution

The petitioners in this petition disputed the correctness of
this view taken by the H gh Court and contended that the

provision enacted in the second proviso to rule | was a
valid provision. But of that alittle later when we dea
with the argunents of the parties. It is, however, evident.

that if the second. provisoto rule 1 were invalid, 50% of
the vacancies in the posts of Deputy Collector would have to
be filled by nom nation and, 50% by pronotion of Manm atdars
i rrespective of whether they were directly recruited
Mam at dars or -Mam atdars pronoted fromthe | ower ranks. e
nmay al so ‘at ‘this stage refer to one other contention raised
on behal f-of the petitioners in regard to the Rules of 30th
July, 1959. That contention was that the Rules of 30th
July, 1959 did not apply to the allocated Tehsildars from
Ex- Hyderabed State  who  continued to be governed by the
recruitnment and pronotion’ rules of their, erstwhile State.
This contention was sought to be supported by reference to a
letter dat ed 18th Cctober, 1960 addressed by t he
Commi ssi oner of Aurangabad Divisionto the first petitioner
in which the Commi ssioner stated that the Rules of 30th
July, 1959 "are not applicableto Marathwada officers as
they are governed by recruitnment and pronotion rules of Ex-
Hyderabad State which are not yet unified by Governnent.
The respondents adnmitted that such a letter was addressed by
the Conmissioner to the first petitioner, but said that was
due to a bonafide error, and in-any event it was not binding
on the State Governnent. The respondents urged that @ the,
Rules of 30th July, 1959 were unified recruitnent rules
appl i cabl e t hroughout the whole, of reorganization State of
Bonbay and the pronotion of the allocated Tehsildars from
Ex- Hyderabad State to the posts of  Deputy Collector was
governed by those Rules and not by the Ex-Hyderabad rules.
This controversy as to the scope and extent of the
applicability of the Rules of 30th July, 1959 need not,
however, detain us, as the same controversy was raised also
before the Bonbay High Court in Kapoor's case and was
decided in favour of the State Governnment, and review of the
cogent reasons given by the Bonbay H gh Court in support of
its decision the petitioners did not press their contention
and agreed to proceed on the footing that the Rules of /30th
July, 1959 governed recruitment to the posts of Deputy
Col I ector throughout the reorgani sed Bonbay State.

It may also stated that, as in the case of Deput y
Col l ectors, so also in the case of Ml atdars, t he
CGovernment of Bonbay made unified rules of recruitnment by a
Resol ution date( 19th Novenber, 1959. These Rules which we
shall for the sake of convenience refer as the Rules of 19th
Novenber, 1959 came into force with effect from 1st January,
1960. Rule 1 of these rules is material and it provided
that appointment to the posts of Mam atdars shall be nade by
nom nation on the result of conpetitive exam nation or by
tion from anongst the nmenbers of subordinate revenue
services, provided that as nearly as may be one half of the
vacancies in the cadre of Mam atdars ,hall be reserved for
direct recruits by nomi nation "except in the case of Nagpur
Di vi sion" where a special provision was made that this ratio

promo
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woul d not apply till all persons recruited as Nai b
Tehsildars were either pronoted as Tehsildars or rejected as
not fit to be so pronoted.

224

Now, according to the respondents, the cadre of Manm atdars
was a divisional cadre and not a State cadre and the
reor gani sed State of Bonbay being divided into Si X
di visions, there was a separate cadre of Mam atdars for each
division. This position was, however, disputed on behalf of
the petitioners and their argument was that though it was
true that Maml atdars were allocated to different divisions,
that was only for the sake of adm nistrative, convenience
and it did not have the effect of splitting up the State
cadre of Mam atdars into divisional cadres. The cadre of
Mam at dars al ways remained one and indivisible and it was a
State cadre. Now, whatever be the correct position in |aw,
and we shall examine. that presently, one thing is certain
that the State Government proceeded on the basis that the
cadre ' of 'Mamlatdars was a divisional cadre. The procedure
that the State CGovernnent followed for nmaking appointnent to
the posts of  Deputy Collector by ~pronotion of suitable
Mani at dar s/ Tehsi |l dars from and after 1st Novenmber, 1956 was
t hat f or each di vi'si on a sel ect,list of
Mam at dar s/ Tehsi | dars considered fit for pronotion as Deputy
Col l ector was prepared by a revising conmttee every year
and fromthe divisional select |ist, pronmptions were made as
officiating Deputy Collector on a .divisional basis, and
thereafter confirmtions in the cadre of Deputy Collector,
which was admittedly a State cadre "were made for the, State
as a whole after considering the clains of all officiating
Deputy Collectors in the State as a whole. Thi sprocedure
does not appear to have the warrant of any |egislatively or
administrative orders but there can be no doubt from the
affidavit in reply filed on behalf of the State CGovernnent,
that it was in fact foll owed for naking promotions to the

posts of Deputy Collector. On 7th April, 1961, the
Government issued a Resolution laying down the "principles
for regulating preparation and revision of select  list of
Mam atdars/ Tehsildars fit to be appointed as Deput y
Collectors in the posts to be filled by pronotion". It may

be recapitulated here that under the Rules of 30th July,
1959 the posts to be filled by pronotion of suitable
Mam at dar s/ Tehsi |l dars were 25% in case the second proviso to

rule | were, held to be valid and 50% in case it was
i nvalid. The Governnent Resolution dated 7th April, 1961
provided that a conradeship should, in July-August each
year, review the claims of all Mam atdars/Tehsildars for
promotion to the posts of Deputy Collector and should . draw
up a select list for each division of those who are

considered by the commttee fit for pronotion, and / para-
graphs 3 to 7 of this Governnment Resolution laid “down the
principles governing the preparation and revision 'of the
divisional select |lists. The promotions as officiating
Deputy Collectors were made divisible on the basis of the
divisional select lists and confirmations in the cadre  of
Deputy Collector were made according to the conbi ned
seniority list of officiating Deputy Collectors. Par agr aph
17 of the affidavit in reply-filed on behalf of the State
CGovernment set out the detailed procedure followed by the
State Governnent in this behalf. W shall have occasion to
refer to this procedure in detail when we examine the
respective arguments of the parties and we need not,
therefore, elaborate it at this stage Suffice it to point
out that it was in accordance with the procedure that the
petitioners were
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pronoted as officiating Deputy Collectors in the Aurangabad
Division on different dates. The consequence of the,
adoption of this procedure, however, was that sone of the
all ocated Manm atdars/ Tehsildars, in other divisions, who

were junior to the petitioners, becane officiating Deputy
Col l ectors earlier t han t he petitioners and wer e
consequently entitled to be confirnmed in the cadre of Deputy
Col | ectors, in preference to the petitioners. The
petitioners actually gave in paragraph 38 of the petition
exanpl es of three allocated Mam atdars from Ex-Bonbay State
who were admttedly appointed Maml atdars later than the
petitioners, and yet cane to be prompted as officiating

Deputy Collectors earlier than the petitioners. This was
the main cause of grievance of the petitioners in the
petition.

Bef ore we conclude the narration of facts we nust al so refer
to, Governnent Resolution dated 29th July, 1963 passed by
the Governnent of Maharashtra which superseded the rule of
seniority contained in an -earlier Government Resolution
dated 21st Novenber, 1941 and provided that "The seniority
of pronoted officers inthe State Services and this would
i ncl ude t he service of Deputy Col I ectors"shoul d be
determ ned according to the date of promption, to officiate
continuously in the case of those' appointed by pronotion,
irrespective of whether the appointnents are nmade in
tenmporary or in permanent vacancies, subject to t he
provi sions of the followi ng clauses : (i) (ii) The inter se
seniority of officers promted from the select lists
prepared in consultation wththe State Public Service
Comm ssi on should be determned in accordance wi'th the ranks
in the select list.". This was the rul e which governed the
det erm nati on of seniority, in the cadre of Deput y
Col | ectors.
Now, various reliefs were clained by the petitioner in the
present petition, but of these reliefs, the petitioners did
not press those contained in prayers V, VI and I X /to Xl
The other reliefs were pressed by the petitioners and they
may subsumed under the follow ng three grounds
(A The gr adati on I'i st of
Mam at dar s/ Tehsil dars allocated tothe State
of Bonbay as oil 1st Novenber, 1956 was |iable
to be prepared in, accordance wth t he
principle of seniority laid down in Governnent
Resol ution dated 21st Novenmber 1941, and the
Gover nment Resol ution dated 29th, 1963 had no
application in the determnation  of such
seniority.
(B) The Rul es of 30th July, 1959 varied the
conditions of service of the petitioners and
other allocated Tehsildars from Ex-Hyderabad
State to their disadvantage w thout the
previ ous approval of the Central Governnent as
required under the proviso to s’ 115, sub-s.
(7) of the, States Reorgani sation Act, 1956,
and were, therefore, null and void. |If, con-
trary to this submission, the Rules of 30th
July, 1959 were valid, so also was the second
proviso to
226
rule 1 of these Rules, and the Bonbay Hi gh
Court was in error in declaring it to be
invalid in Kapoor’s case.
(O The CGovernnent Resolution dated 7th
April, 1961, as also the procedure for naking
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pronmotions to the posts of Deputy Collector
foll owed by the State Governnment were
viol ative
of the equal opportunity, clause contained in
Art. 16 of the Constitution. The pronotions
to the posts of Deputy Collector should have
been nade on the basis of Statewide seniority
of Mam atdars/ Tehsildars by selection from
amongst Mami at dar s/ Tehsi | dars t hroughout the
State as a whol e.
We shall proceed to exam ne these grounds in the order in
whi ch we have set them out, but before we do so we nust
refer to some ,objections of a prelimnary nature raised on
behal f of the respondents.
The first prelininary objection raised on behalf of the
respondents. was that the petitioners were guilty of gross
| ashes and delayin filing the petition. The divisiona
cadres of ' Mam atdars/Tehsildars were created as far back as
1st Novenber, 1956 by the Governnent Resolution of that
date, and the procedure for naking pronotion to the posts of

Deputy Collector on the basis of divisional select |lists,
which was a necessary consequence of the creation of the
di visional ,cadre of Manlatdars/ Tehsildars, had been in
operation for a |ong nunber of years, at any rate from 7th
April, 1961" and 'the Rules ,of 30th July, 1959 were also
given effect to since the date of their ,,enactnent and yet
the petitioner did not file the petition until 14th July,

1969. There was a delay of nore thanten or twelve years in
filing the petition since the-accrual of the cause of
conplaint, and this delay, contended the respondents, was
sufficient to disentitle the petitioners to any relief in a
petition under Art, 32 of the Constitution. W do not think
this contention should prevail with us. In the first place,
it rmust be renenbered that the rule which says that the
Court may not inquire into related and stale clains is not a
rule of Jlaw, but a rule of practice based on sound and
proper exercise of discretion, and there is no inviolable
rul e that whenever there is delay, the court nust
necessarily refuse to entertain the petition. Each case
nmust depend on its own facts. The question, ,as pointed out
by Hidayatullah, C.J., in Tilockchand Mtichand v. H B

Muni shi(4) "is one of discretion or this Court to follow
from,case to case. There is no lower |imt aid there is no
upper limt-. It will all depend on what the breach of the
Fundanental Right and the renmedy clained are and how the
delay arose." Here the petitioners were informed by the

Conmi ssi oner, Aurangabad Division, by his letter dated 18th
Cctober, 1960 land also by the Secretary of « the Revenue
Departnent in January 1961 that the rules of recruitnent to
the posts of Deputy Collector in the reorganised State of
Bonbay had not yet been unified, and that the petitioners
conti nued

(1) [21969] 2 S S.C R 824.
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to be governed by the rules of Ex-Hyderabad State and the
Rul es. of 30th July, 1959 had no application to them The
petitioners. were, therefore, justified in proceeding on the
assunption that there were no unified rules of recruitnent
to the posts of Deputy Collector and the pronotions that
wer e being made by the State Governnent wer e only
provisional, to be regularised when wunified rules of
recruitnment were nmde. It was only when the petition in
Kapoor’'s case was deci ded by the Bonmbay Hi gh Court that the

petitioners cane to knowthat it was the case of the State
CGovernment in that petition and that case was accepted by
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the Bonbay High Court that the Rules of 30th July, 1959 were
the wunified rules of recruitnment to the posts of Deputy
Col l ector applicable throughout. the reorganised State of
Bonbay. The petitioners thereafter did not |lose any tine in
Ring the present petition. Mreover, what is challenged in
the petition is the validity of the procedure for making
pronotions to the posts of Deputy Collector-whether it is
violative of the equal opportunity clause-and since this
procedure, is not a thing of the past but is still being
followed by the State Governnent, it is but desirable that
its constitutionality should be adjudged when the question
has, conme before the court at the instance ’'of parties
properly aggrieved by it. It nmay also be noted that the
principle on which the Court proceeds in refusing relief to
the petitioner on ground of |ashes ordeals is that the
ri ghts which have accrued to others by reasons of the delay
in filing the petition should not be allowed to be disturbed
unl ess there is reasonabl e expl anation for the del ay. Thi s
principle was stated in the following terns by Hi dayatull ah
C.J. in Tilokchand v. H B. Minshi (1)
“The party claimng Fundanental Rights nust
nove the Court before other rights come into
exi st ence. The action of courts cannot harm
i nnocent parties if their rights emerge by
reason of delay on the part of the person
novi ng the Court."

Sikri, J., (as he then was), also restated the sane
principle in equally felicitous | anguage when he said in" S.
N. Bose v. Union of India(2) : "It Wuld be wunjust to

deprive the respondents of the rights which have, accrued to
them Each person ought to be entitled to sit ‘back and
consi der that his appointnent and pronotion effected a |ong
time ago woul d not be set aside after the lapse of a ' nunber
of years." Here as admitted by the State Government in
paragraph 55 of the affidavit in repeal pronotions that
have been nade by the State Governnent area provisional and
the position has not been crystallised to the prejudice of
the petitioners. No rights have, therefore, accrued in
favour of others by reason of the delay in filing the
petition. The pronotions being provisional, they have not
conferred any rights on hose prompoted and they are by their
very nature liable to be set a : naught, —if the correct
| egal position, as finally determ ned, so reqgiures. W were
also told by the | earned counsel for the petitioners, -and
that was not controverted by the | earned counsel” appearing
on behal f of the

(2) [1970] 2 S.C.R 697.

(1) [1969] 2 S.C. R 824.
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State Governnent, that even if the petition were allowed and
the reliefs clained by the petitioners granted to them that
woul d not result in the reversion of any Deputy Collector or
of ficiating Deput y Col | ect or to t he post of
Mam at dar/ Tehsil dar; the only effect would be nmerely to
disturb their inter se seniority as officiating Deputy
Collectors or as Deputy Collectors. Mreover it nmay be
noticed that the claimfor enforcenent of the fundanmenta
right of equal opportunity wunder Art. 16 is itself a
fundanmental right guaranteed under. Art. 32 and this Court
whi ch has been assigned the role of a sentinel on the quay
dive for protection of the fundanmental rights cannot easily
allowitself to be persuaded to refuse relief solely on the
j ejune ground of |aches, delay or the like.

The respondents then contended that though the petitioners
were not parties to the petition in Kapoor’s case, some of
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the respondents in that petition were directly recruited
Tehsildars like the petitioners and ,the dispute of directly
recruited Tehsildars as a class was agitated in that case
and decided and consequently if the judgnent of the Bonbay
H gh Court in regard to such dispute was incorrect, the
petitioners could always apply for a review of t hat
impunities; as did the parties in Shivdeo Singh v. State of
Punj ab(1). The petitioners had this alternative |ega

renmedy of review available to themand there was no reason
why, instead of pursuing that renedy, the petitioners should
have filed the present petition wunder Art. 32. Thi s
contention is also without force, and for three very good
reasons. In the first place, it is difficult to see howthe
petitioners could have applied for review of the judgnent of
t he Bombay Hi gh Court in Kapoors case. The petitioners were
not persons directly and imediately affected by t he
judgrment and it could not be said that they were necessary
parties to the petition who should have been heard before
the judgnment was given, as was the case in Shivdeo Singh v.
State of. Punjab(l). The petitioners had, therefore, no
| ocus to apply for review of that judgnment. Secondly,. the
subj ect matter of the present petition is, barring only one
guestion which is comon, nanely, the question as to the
validity of the second proviso to rule 1 of the Rules of
30th July, 1959, wholly different fromthat of the petition
in Kapoor’'s case, and asking for review of the judgnent in
Kapoor's case would be no renedy at all so far as the
reliefs clained in' the present petition are concerned.
Lastly, the renedy by way of review of a judgment given in
another case in which the petitioners are not parties can
hardly be said to be an adequate alternative legal renmedy
,available to the petitioners.

The third prelinnary objection raised on behalf  of the
respondents was that it was 'not conpetent to the Court, to
pronounce on the wvalidity of ~the procedure for making
pronmotions to the posts of Deputy Collector in the,.absence
of other Mam atdars/ Tehsil dars who m ght be interested in
supporting the procedure, This objection is equally futile.
Those who are already pronoted according to, the i npugned
procedure and whose position’ vis-a-vis the petitioners
would be likely to be affected by the invalidation of such
procedure are

A 1.R 963 S.C. 19009.
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before the Court as parties to the petiti.on. Only those
Mam at dars/ Tehsildars are not nade parties to the -petition
who are not pronoted as officiating Deputy Collectors or who
are, even on the basis of the pronotions nade wunder. the
i mpugned procedure, junior to the petitioners. But - t hese
Mam at dars/ Tehsildars are not necessary parties to the
petition, as they would not be adversely affected ‘vis-a-vis
the petitioners even if the inpugned procedure were held to
be invalid. Al those who are necessary parties are before
the Court and there is, therefore, no. inpedinment- in the
way of the Court proceeding to decide the questions raised
for its determ nation.

Having rejected these prelimnary objections, we shall now
turn to exani ne the grounds of challenge urged on behalf of
the petitioners.

Re. Gound A : The argument under this ground of challenge
was that the seniority of the petitioners vis-a-vis other
Mam at dars/ Tehsildars in the recogni sed State of Bonbay was
liable to be determ ned according to the principle laid down
in the Governnment Resol ution dated 21st November, 1941 and
the Governnent Resolution dated 29th July, 1963 had no
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application. This argunent :is a little ,difficult to
conprehend. W fail to see how either of the two Governnent
Resol utions dated 21st Novenber, 1941 and 29th July, 1963
comes into the picture in determning the seniority of the
petitioners qua other allocated Manl at dars/ Tehsildars as on
1st Novenber, 1956. The inter se seniority of the
Tehsildars and Mam atdars allocated fromthe forner States
of Hyderabad, Madhya Pradesh, Bonbay, Saurashtra and Kutch
to the reorganised States of Bonbay as on 1st Novenber.

1956 would be governed by rules 7, 8 and 9 of the Rules of
1957, and neither the Government ’'Resolution dated 21st
Novermber, 1941 nor the Governnent Resolution dated 29th

July, 1963 would have any application. Prayer Il of the
petition nmust accordingly be rejected.
Re : Gound B : The petitioners and other allocated

Tehsi |l dars from Ex-Hyderabad State had, under t he
Notification of the Rajpranmukh dated 15th Septenber, 1955,

all :he vacancies in the post of Deputy Collector in the Ex-

Hyderabad State available to themfor pronotion, but under
the Rules of 30th July, 1959, 50% of the vacancies were to
be filled by direct recruitnment and only the remaining 50%
were available for pronotion and that too on divisiona

basi s. This according to the petitioners, constituted
variation to their prejudice in the conditions of sence
applicable to themimediately prior to the reorganisation
of the States and since such variation was effected by the
Rules of 30th July, 1959 without obtaining the previous
approval of the Central Governnent as require ., under the
proviso to s. 1 15, sub-s. (7) of the States Reorganisation
Act, 1956, the Rules of 30th July, 1959 were invalid. Thi s
contention of the petitioners we find difficult to accept.

Al  that happened Is a result of naking pronotions to the
posts of Deputy Collectors divisionwise and |imting such
230

promotions to 50% of the total nunber of vacancies in the
posts of Deputy- Collector was to reduce. the chances of
pronotion available to the petitioners. It is now well
settled by the decision of the Court in State of Mysore v.
G B Purohit(1l) that though a right to be considered for
promotion is a condition of service, mere chances of~ prono-

tion are not. A rule which nerely affects chances  of
promoti on cannot be regarded as varying a condition of
servi ce. In Purohit’s case, (1) the districtwise seniority

of sanitary inspectors was changed to Statewi se seniority,.
and as a result of this change the respondents went down in
seniority and became very junior. This, it was urged,
affected their chances of promption which were  protected
under the proviso to S. 115, sub-s. (7). Thi's| contention
was negatived and Wanchoo, J., (as he then was), speaking on
behal f of this Court observed : "'It is said on behalf of
the respondents that as their chances of pronotion have
been affected their conditions of service have been changed
to their disadvantage. W see no force in this argunent
because chances of pronotion are not conditions of service".
It is, therefore, clear that neither the Rules of 30th July,
1959, nor the procedure for nmaking pronotions to the posts
of Deputy Collector divisionw se varies the conditions of
service of the petitioners to their disadvantage. The
proviso to S. 1 15, sub-s. (7) is accordingly not attracted
and the Rules of 30th July, 1959 cannot be assailed as
i nvalid on ground of non-conpliance with that proviso.

So far as the question of validity of the second proviso to
rule 1 of the Rules of 36th July, 1959 is concerned, there
can be no doubt that the, Bonbay Hi gh Court was right in
declaring it to be invalid.. It can hardly be disputed that
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both the directly recruited Mam atdars as well as the
pronmote Mam atdars formone class. They are both known by
the sane designation. They have sane scal es of pay. They
di scharge the sane functions. The posts held by them are
i nt erchangeabl e. There is nothing to’ showthat the two
groups are kept apart. Both are nerged together in the same
class. It is not conpetent to the Governnent thereafter to
discrimnate between directly recruited Mam atdars and
pronmotee Mam atdars in the matter of further promotion to
the posts of Deputy Collector. That would be violative of
Art. 16 of the Constitution. This is abundantly clear from
the decisions of this Court in Meryn Coutindo v. Collector
of Custons, Bonbay(2) and S. M Pandit v. The State of
Gujarat(3). In fact S. M Pandit’s case (3) is directly in
Districts of the present case are alnost indistinguishable
fromS. M Pandit’'s case (3 ) . The second proviso to rule 1
of the Rules of 30th July, 1959 rnust consequently be held to
be bad as being inconflict with Art. 16 of the Cons-
titution.

Re : Ground C: The first question that would logically seem
to arise _under the ground of challenge is whether in the
reorgani sed State of Bombay the cadre of Maml atdars was a
State cadre or a divisional cadre. There is no doubt that
in the forner State of Hyderabad the cadre of Mam atdars was
a State cadre. Wat was the nature of the

(1) C A No. 2281 of 1965, decided on 25th January, 1957.
(2) [1956] 3 S.C. R 600.

(3) AI.R 1972 S.C. 252.
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cadre of Manmlatdars in the former State of Bonbay was a
matter of dispute between the parties. ~The petitioners said
that it was a State cadre, while the respondents asserted
that it was a divisional cadre. It is not’ possible to
resolve this controversy on affidavits as it raised a
di sputed question of fact, and we nmust, therefore, / wthout
finally deciding the question proceed on the basis 'that in
the forner State of Bonbay the cadre of Maml atdars was a
di visional cadre as alleged by the  respondents. Not hi ng,
however, turns upon this fact except to indicate that if the
cadre of Mamlatdars in the recognised State of Bonbay was
constituted into a divisional cadre, it was not sonething
radically new, it was in line with what prevailed in the
forner state of Bonbay. Now | et us exam ne what happened on
t he reorgani sation of t he St at es. The al l ocat ed
Mam at dar s/ Tehsil dars coming fromdifferent regions were
absorbed in the equated posts of Mam atdars and the question
arose as to how they should be integrated in the new
service. Should they be fornmed into a State cadre as in Ex-
Hyderabad State or into a divisional cadre as in Ex-Bonbay
State ? The State CGovernment had to make up its mind on this
guestion and, in the absence of legislative rules, it was
conpetent to the State Government to take a decision in the
exercise of its executive power under Art. 162 of the
Constitution, vide B. N. Nagarajan v. State of Mysore(1l) and
Sant Ramv. State of Rajasthan (2). The State Governnent
accordingly decided by Government Resolution dated 1st
Novermber, 1956 that while recruitnent to the posts of
Mam atdars should be "on all State basis", the cadre of
Mam atdars should be according to the divisions. It was
contended on behalf of the petitioners that the constitution
of Mam atdars into divisional cadres was contrary to the
Bonbay Civil Services Cassification and Recruitnment Rules
which were statutory rules made by the Governor under s.
241 of the CGovernnent of India Act, 1935. These Rules, said
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the petitioners, classified the service of Mam atdars as a
Provincial Service and that showed that the cadre of
Manml at dars was a Provincial or State cadre. Now it is true
that wunder the Bonbay Civil Services assification and
Recruitment Rules the service of Maml atdars is regarded as a
Pr ovi nci al Service as distinguished from Subordinate
Service, but that does not necessarily nmean that it cannot
be organised into divisional cadres. 1le only difference
bet ween Provi nci al service and Subor di nat e service
recognised in these Rules is that whereas "appointnments to
Provincial services-shall be nade by Government or by an
aut hority enpower ed by Governnent in this behal f’,
"recruitnment to Subordinate Service shall be nade by Heads
of Departnments and those Heads of Ofices to whom powers
have been del egated subject to the provisions of these rules
and wunder the general control of Governnent". There is
nothing in the Rules which systemthat a Provincial service
may not  consi st of divisional cadres. The, Organisation of
Mam at dars into divisional cadres cannot, therefore, be said
to be in conflict with these Rules and on that account
invalid. —in fact we findlegislative recognition of the
constitution of divisional cadres of Mami atdars in the Rul es
of 19th Novenber, 1959 which are admittedly statutory rules
made under the proviso to Art. 309 of the Constitution. The
proviso to rule 1 proceeds on the basis that the cadre
(1) [1966] 3 S.C.R /682.
(2) [1968] 1 SSCR 11
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of Mam atdars is a divisional cadre and in reference to each
division. cadre, goes on to provide that one half of the

vacancies shall be filed by nomnation and one  half by
pronmotion, except in case of divisional cadre of Nagpur
division where this provision would not apply until. after

all persons recruited as Naib Tehsildars are either pronoted
as Mm atdars or rejected as not fit'to be so pronoted.
There can, therefore, be no doubt” that right from 1st
Novenber, 1956 the cadre of Manlatdars was a di'visiona

cadre and not a State cadre. It is equally clear from the
Government Resol ution dated 1st Novenber, 1956 as well as
the affidavits that the cadre of Deputy Colunbus was a
Stirling cadre. The question is whether the  procedure

followed by the State Governnent for marking pronotions to
the State cadre of Deputy Collectors from the divisiona

cadres of Manlatdars was consistent with Art. 16 of the
Constitution. Did it ensure equality of ~opportunity for
pronoti on to Mam atdars belonging to the di fferent
di vi si onal cadres?

VWi le examining this question it is necessary to compare the
procedure followed in regard to direct recruitment to the
cadre of Deputy Collectors. As we have already pointed out
above, the Rules of 30th July, 1959 provided that 50% of the
vacancies in the cadre of Deputy Collectors shall be filled
by Direct recruitment. Since the cadre of Deputy Collectors
was a State cadre, 50% of the vacancies to be filled by
direct recruitnment were determnmined on the basis of vacancies
in the cadre for the State as a whole and not for any
particular division of the State. The direct recruitnent
was made on a Statew de basis without any attenpt to see
that there was divisionw se representation. But in regard
to pronotion by which the other 50% of the vacancies in the
cadre of Deputy Collectors were to be filled, the State
CGovernment adopted a wholly different procedure. Though a
conmon seniority list ,of all the mam atdars in the State

irrespective of the divisions to which they bel onged, could
be prepared without any difficulty on the basis of the Rul es
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of 1957 for the allocated Mam atdars/ Tehsildars and for the
, Subsequent appointees, on the principle of continuous
of ficiation upto 29th July, 1063 and thereafter according to
the rule laid down in Government Resolution dated 29th July,
1963 and a commopn Statew de select |list could al so be made
of Mam atdars found fit for pronotion as Deputy Collectors
and pronpotion to the cadre of Deputy Collectors could be
made on the basis of such Statewi de select list, the State
Government did not choose to follow this nmethod and instead
made pronotions to the cadre of Deputy Collectors which was
a State cadre on the basis of division select lists. The
procedure followed by-the State Governnent for maki ng
pronotions was as follows : The Review Committee prepared
every year for each division a separate divisional select
list of those Mam atdars who were found fit for pronotion as
Deputy Collectors. Where Mam at dars were brought on the
di visional select list at the sane tine, their nanmes were
ordinarily arranged -according to their seniority in the
di visional cadre but in case of Maml atdar ,of outstanding
nerit, a higher rank mght be givento win in the divisiona
sel ect [list than that warranted by his seniority. Subj ect
to this provision, the seniority of Mmatdarsin t he
Di vi sional select list was determned by the date of their
entry in the list. \Wena
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vacancy arose in the post of Deputy Coll'ector in a division
and it was likely to last for three nonths - or nore, the
Mam at dar whose name was hi ghest in the Divisional select
list and who was not ‘al ready officiating, 'was pronoted as
officiating Deputy Collector in the vacant post 'De nane of
such Mam atdar, though pronoted as officiating Deputy Col-
| ector, however, continued in the, divisionall select |ist
until he was confirnmed in the cadre of Deputy Collectors or
retired fromservice whichever happened-earlier. Now, the
ranking in the divisional select 1list did not renmain
const ant . There wag periodical review of the work of the
officiating Deputy Collectors. and on such review, the
ranking in the divisional select |list was adjusted'so as to
reflect the assessnent of the relative nmerits of the
officiating Deputy Collectors e.g. an _officiating Deputy
Col  ector who had a better record of service might be placed
hi gher than another with less neritorious record and so on
and so forth in descending order of nmerit. The pronptions
as officiating Deputy Collector were thus made for each
division separately, on the basis of its divisional _select
[ist in which the ranking kept on changing periodically as a
result of review and assessnent. Then for the purpose or
confirmation in the, cadre of Deputy Collectors, a conbined
seniority |list of officiating Deputy Collectors from al
di visions was prepared. procedure followed for the  purpose
of preparing conbined seniority list was as follows in the
first place "deened"’ dates of continuous officiation were
given to the officiating Deputy Collectors from ' each
division with a viewto ensuring that their inter se ranking
in the divisional select |ist was not affected by the fact

that an officer lower in rank in the divisional select |ist
m ght have been officiating as Deputy Collector for a | onger
period than another in higher rank. This was done by
providing that-the officer who was highest in the rank in
the divisional select |1ist should be given the date of

continuous officiation of the officer who had the |ongest
period of officiation as Deputy Collector and the officer
next to himin rank should be given the date of continuous
officiation of the officer who had officiated next |ongest
as Deputy Collector and so on till the dates of continuous
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officiation of all officers were adjusted so as to reflect
their inter se seniority in the divisional select |ist.
Thus, if A, B and C were officiating Deputy Collectors in a
di vision having 1st January, 1960, 1st July, 1960 and 1st
January, 1961 respectively as their dates of continuous
officiation and in the divisional select list their ranking
was first C, second B and last A, their deemed dates of
continuous officiation would be 1st January, 1960 for C, 1st
July, 1960 for B and 1st January, 1961 for A. Then on the
basi s of the deened dates of continuous officiation given to
the officiating Deputy Collectors in each division, a
conbined State-wise seniority list of officiating Deputy
Col l ectors was prepared and confirmations in the cadre of
Deputy Collectors were nade in accordance with the seniority
in such conmbined State-wi se seniority list. This was the
procedure followed by the State Governnment and it hag to
nmeet the challengeof Art. 16 of the Constitution

Now, it is clear that this procedure suffers froma, serious
infirmity in-that it provides for pronptions to the State
cadre of _Deputy Collectors to-be nade on the basis of
di vi sional select lists. That clearly ambunts to denial of
equal ity of opportunity to Maml atdars in the State
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in the mtter of pronotion to the cadre of Deput y
Col | ectors. If a/'manmlatdar aspires to be pronpted to the
cadre of Deputy Collectors which is the next higher cadre of
pronoti on for him he has to be pronoted first as
officiating Deputy Collector. It isonly after he is pro-
noted as officiating Deputy Collector that he can becomne
eligible to be confirmed in the cadre of Deputy Collectors.
But , in order to be promoted as officiating Deput y
Col l ector, he has to wait until a vacancy occurs in the post
of Deputy Collector in his division.” Even if he is " senior
to a Mam atdar in-another division and nore suitable, he
cannot be pronoted to officiatein a vacancy which arises,
in the other division. H s opportunity for promption is
limted to a vacancy in his own division. The consequence
is that if a vacancy in the post of Deputy Collector arises
earlier 1in one division, a Mam atdar in the select list of
that division, would get promoted as officiating Deputy
Collector earlier than a Mamlatdar 'in another division
where a vacancy in the post of Deputy Collector arises later
and, subject to the operation of the rule of deened dates of
continuous officiation, that would mean that the former
would gain entry in the cadre of )Deputy Coll ector earlier
than the latter, even though the forner may be junior and
less suitable than the latter. The entry in the  cadre of
Deputy Collectors is thus made to depend not on._ the
assessnent of the relative nmerits of a Mam atdar vis a vis
the other Mmatdars in the State, but on the fortuitous
circunstances as to when a vacancy in the post of Deputy
Col lector arises in the divisionto which the M atdar
bel ongs. This is clearly violative of the equal opportunity
cl ause because it is wholly unrelated to the object —and
purpose of pronotion which is to secure an efficient cadre
of Deputy Collectors and in fact negates it. It nust be
renmenmbered that the cadre of Deputy Collectors is a State
cadre and for pronotion to such State cadre every Mamni atdar
must have -equal opportunity to be considered. Wher e
promotion is made by selection on the basis of nerit-cum
seniority, every Mmatdar should be able to enter the
lists; he should have equal opportunity with others for
being considered for promotion. There nust be one conmon
door for entry into the cadre of Deputy Collectors through
whi ch every Mam atdar should be equally entitled to enter,
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"provided he is selected on the application of the principle
of merit-cumseniority. There cannot be six doors of entry,
one door avail able exclusively for the Maml atdars of each
division. That is bound to create inequality of opportunity
in the matter of prombtion. It is true that confirmations
in the cadre of Deputy Collectors are nade on the basis of
conbined seniority list of officiating Deputy Collectors,
but that does not cure the infirmty in the nbde of
pronoti on. The allotnment of deemed dates of continuous
officiation cannot help retrive those who have had no
opportunity to be pronoted as officiating Deputy Collectors,
not on account of want of higher seniority or better nerit,
but purely on account of lack of adequate nunber of
vacancies in the post of Deputy Collector arising in their
di vision. Moreover, since the Oficiating Deputy Collectors
are still substantively Mamatdars and it is in virtue of
their being Mam atdars that they are eligible to be pronoted
to the cadre of Deputy Collectors by confirmation, the com
bi ned seniority list of officiating Deputy Collectors is in
truth and
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reality nothing but a conbined select Ilist of Man atdars
prepared by unal gamating the divisional select lists. The

amal gamation of, the livisional select lists is not made on
a conparative assessnment of the elative Mrits of the
Mam atdars in the divisional Select |ists as to produce, a
conbi ned seniority list based on nmerit-cumseniority, but it
proceeds on the ‘basis of deened dates of conti nuous
officiation is Deputy Collectors given to Mmatdars in
their respective divisional select lists. ~The giving of
deened dates of continuous officiation no doubt reflects the
relative merits of the Mam atdars in each, division taken as
a separate wunit, but it does not seek to adjust the

seniority of the approved Mam atdars in-all the divisions
taken as a whole on the basis of assessnent of 'their
relative nmerits. It does not, therefore, elimnate the

inequality of treatnent which inheres at the initial stage
of pronotion as officiating Deputy Collectors. The, vice of
i nequal ity of opportunity continues to inhibit pronotions to
the Cadre of Deputy Collectors. The procedure followed by
the State Government in making promotions must, therefore,
be held to be ,violative of Art. 16 of the Constitution

The respondents, however, relied very heavily ’'on the
decision of this Court in Ram Saran v. Deputy Inspector
General of police(l) and contended that this decision gives
approval to the node of pronotion adopted by the State
CGovernment in the present case. W do not think so. Read
superficially it mght appear that this decision supports
the contention of the respondents, but if we scrutinise It
closely, it would be apparent that not only it does not
render any assistance to the respondents but actually goes
against them To understand the true ratio of this decision
it is necessary to notice the facts in some detail. The
police force in the State of Rajasthan was constituted under
Police Act, 1861, and under s. 2 of the Act it was deened to
be one police force for the whole state under the contro
and supervision of the- inspector General of Police. The
entire area of the State was, for admini strative
conveni ence, divided into four ranges each under the charge
of a Deputy Inspector Ceneral of Police Each range conprised
various district organisations under Superintendents of
Police. The initial recruitnent to the police force was in
the rank of constable and that Was done within the district
by the Superintendent of Police. The cadre of constables
was a district cadre’ The pronotion from the cadre of
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constables to the next higher cadre of head constables was
nmade within the district by the Superintendent of Police on

t he basis of district wise select list of approved
const abl es. The cadre of Head Constables was also a
district cadre. The further promotion fromthe cadre of

Head Constables to the cadre of Sub--Inspectors was made
within the range by the Deputy, Inspector General of Police
and for this purpose all the Head Constables in the range
were considered as one group for pronotion to the rank of
Sub- I nspectors and pronotion was nmade on the basis of
rangewi se select list of approved Head Constables. Wenever
a vacancy In the post of Sub-Ilnspector of Police arose in a
range, the Deputy Inspector General of Police of that range
would rmake pronotion fromthe select Iist of his range
according to seniority and conversely if reversion were
(1) [1964] 7 S.C. R 228.
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to take place, the junior nost Head Constable officiating as
Sub- I nspector in the range would revert. The cadre of Sub-
I nspectors ~wag thus clearly a range cadre. So far as the
next higher —cadre of Inspectors is concerned, that was a
State cadre and promption to that cadre was nade by the
I nspector Ceneral of Police for the State as a whole on the
basis of Statew se select |ist of approved Sub-Inspectors.
Now what happened /in this case was that the petitioner who
was pronoted to the rank of Sub-Inspector fromthe rank of
Head Constable was reverted when a pernmanent Sub- | nspector
returned to the range, as he was the junior nost approved
Head Constable officiating as.~ Sub-," Inspector in that
range, though in other ranges there were many approved Head
Constables who were junior to himand yet continued to,
Oficiate as Sub-Inspectors. The petitioner thereupon filed
a petition under Art. 32 of the Constitution challenging the
rangewi se system of pronotion from the rank of Head
Constables to the tank of Sub lnspectors inter alia on the
ground that the whole police force being one, the practice
of pronotion of Head Constables to officiate /as Sub-
I nspectors rangewi se anpbunted to denial of equality of
opportunity wunder Arts. 14 and 16 of the Constitution
Wiile dealing with this ground of —challenge the Court
pointed out that at the level of Constables and Head
Constabl es | ocal know edge was conduci ve to —admnistrative
efficiency and that was the reason why recruitnent of Con-
stables and their pronotion as Head Constables was  on
districtwise basis and even for the post of Sub-Inpector,
| ocal know edge was regarded as useful, and therefore, while
wi dening the area, selections to the post of  Sub-Inspector
were confined within the range. 1In regard to the post of
| nspector, however, |ocal know edge was not insisted upon as
the work of Inspector is nostly of a supervisory nature and
hence pronotion,to the rank of Inspector was provided on
Statewi de basis. The Court then proceeded to observe : "If

the State evolved the three tier system of gi vi ng

promotion from constables to head-constables from head-
constables to Sub-Inspectors and from Sub-Inspectors  to
I nspectors, which is done in the interest of admnistrative
efficiency of the police force, it cannot in our opinion be
said that such a system should be struck down on the ground
that the police force being deenmed one for the whole State,
promoti on throughout from constable upwards should be on the
basis of the whole State. Apart from admnistrative
difficulties which may arise if all pronotion of nmenbers in
the police force is concentrated in the hands of the
I nspector General of Police which is what the petitioner is
contending for, it seens to us that there is a good deal of
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force in the contention of the State that the three tier
system works for the efficiency of the police force of these
ranks and is designed with that object”". On this reasoning
the Court negatived the constitutional challenge to the
validity of the system of pronotion.

It wll be seen fromthis analysis of the reasoning of the
decision in Ram Saran’s case(1l) that far from negativing the
contention of the petitioners, it goes a long way towards
supporting it. In Ram Saran’s case(1) the cadre of Sub-
I nspectors was a range cadre and pronotion to that cadre in
each range was nade on the basis of select

(1)[1964] 7 S.C.R 228.
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list of approved Head Constables fromthat particul ar range.
This node of promotion which confined pronotional Head
Const abl es to Sub-Inspectors within the range was upheld by
this Court because it was calculated to make available the
advantage of local know edge in a post where such |oca
know edge’ would be useful in pronoting the interest of
adm ni strative efficiency of the police force. But the
basi ¢ feature underlying this node, of pronotion was, and
that is vital to the understanding of the true ratio of this
decision, that in respect of pronmotion to the range cadre of

Sub-Inspectors all ~ the Head Constables in the range were
eligible for being considered and pronotion to such range
cadre was nade on the basis of rangew se selection |ist

prepared by taking into account the relative nerits of al

the Head Constables'in the range. ~Every Head Constable in
the range had, therefore, equal opportunity of pronotion to
the range cadre of Sub-lnspectors. Here in the present
case, however, as we have. already pointed out above, the
procedure adopted by the State Governnent provided for
promotion to the State cadre of Deputy Collectors, not ,on
the basis of States select list, but~ on the basis of
di visions select lists of Manlatdars. ~This is a very \wvita
point on which the node of pronption in the present case
differed fromthat in Ram Saran's case(1). |If the cadre of
Deputy Collectors had been a divisional cadre, there  would
have been no objection in providing that the promotion to
that cadre shall be divisionwi se on the basis of divisiona
select lists. Then the analogy in Ram Saran’s case(1) would
have been conplete. But here the cadre of Deputy Collectors
was adnmttedly a State cadre and not a divisional cadre and
di vi sionwi se pronotion to ,such cadre on the basis of

di visional select lists could not, therefore, be justified
on the ratio of the decision in Ram Saran’s case(1l).” It may
be noticed that in Rain Saran’s case(l), in regard to
promotion to the State cadre of Inspectors, the procedure
followed was to have a Statew se select |list of approved
Sub- I nspectors fromall over the State and to nake pronotion
to the State cadre of Inspectors on the basis® of such
Statewi se select list. The prompotion to the State cadre of
I nspectors was not nmade rangew se on the basis of separate

select lists of Sub-lInspectors of each range. |If that had
been done, and upheld by this Court. the argunent of the
respondents woul d have been al nbst unassail abl e. But the

promotion to the State cadre of |Inspectors was on a
Statewi se basis. The ratio of the decision in Ram Saran’s
case() does not, therefore, support the contention that
prombtion to a State cadre can be made on the basis of
divisional select lists. On the contrary. it suggests that
if the cadre is a divisional cadre, there can be division-
wi se pronotion on the basis of divisional select lists, but
if it is a State cadre, pronotion nust be on Statew de basis
so that every officer in the State has equal opportunity of
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pronotion to the State cadre. Ram Saran’s case(), therefore,
impliedly supports the view which we have taken on a prior
reasoni ng. The respondents faintly attenpted to argue that
in the present case there was an internediate cadre of
of ficiating Deput y Col l ectors between the cadre of
Mam at dars and the cadre of Deputy Collectors and pronotion
fromthe cadre of Maml atdars lay to the cadre of officiating
Deputy Collectors and it was fromthe cadre of officiating
Deputy Col l ectors that one could obtain

(1) [1964] 79.C. R 229,
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promotion to the cadre of Deputy Collectors. The cadre of
officiating Deputy Collectors was a divisional cadre, and
therefore,, pronotion to it, was divisionwise on the basis
of divisional select lists, while the cadre of Deputy
Collectors was a state cadre and hence pronotion to it was
statewi de on the basis of the conbined seniority list of al
officiating Deputy Collectors inthe. State. This was il
accord with the pattern of pronbtion in Ram Saran |s case(1)

and was, ~therefore, valid. Thiis contention of t he
respondents i-s without force. The -premi se on which it is
founded is incorrect. It iswholly contradicted the Rules

of 30th July, 1959 which are admittedly statutory rules
These Rul es provide that appointnent to 50% of the posts of
Deputy Collectors /shall be nmade by "pronotion of suitable
Mam at dars" The pronotion that is spoken of in these Rules
is pronotion fromthe cadre- of Mam atdars to the cadre of

Deputy collectors. These Rules conmpletely 'negative the
exi stence of any internedi ate cadre of officiating Deputy
Col | ectors. It is difficult'to see howin  the face  of

these Rules which have statutory affect, it can ‘ever be,
contended that pronmotion to the cadre of Deputy Collectors
was not fromthe cadre of Mam atdars but fromthe so-called
cadre of officiating Deputy Collectors. O course it is
true that a Manlatdar cannot be pronoted to the cadre of
Deputy Collectors unless he has first officiated as Deputy
Col I ector, but when he is pronoted, it is fromthe cadre of
Mam atdars and not from any supposed cadre of officiating
Deputy Collectors. In fact there is any |egislative rule or
executive order providing for the <creation of such an
internediate | cadre of Oficiating Deputy Coll ectors.

We therefore, hold that the second proviso to Rule | of ~the
Rul es of 30th July, 1959 is void as being violative of Art.
16 of the Constitution. W also declare the Procedure for
Promotion to the cadre of Deputy Collectors followed by the
State Government to be invalid on the grand that it~ denies
equal ity of opportunity of pronotion ago is therefore hit by
Art 16 of the Constitution. The Governnment Resol ution dated
7th April 1961 nust al so. be quashed and set aside for/  the
sanme reason. W direct the State Governnent to readjust the
promotions as officiating Deputy Collectors as “also the
confirmed in the cadre, of Deputy Collectors in the light of
the principles laid down in this judgnent. The readjustnent
shall be nade with retrospective effect and the petitioners
shall be given the benefit of seniority pay and other
al l owances from the respective dates on which they would
have been promoted, had the pronotions been nade on the cor-
rect basis indicated in the judgment, subject to the
qualification that so far as arrears of pay and other
al  owances are concerned, they May no+ be given for the
period prior to the Mng of the petition. The first
respondent will pay the costs of the petition to the
petitioners.

Before we part with this case we may add a paragraph by way
of epil ogue. W find in the course of our judicia
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experience, and we notice this fact with some apprehension
that nenbers of public services in alarmingly |arge nunbers
resort to legal renedies in courts of law for agitating
their grievance in regard to service natters. This

(1) [1641] 7 S.C.R 228.
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phenonenon is syntomatic of a sense of injustice and
subversive of that wundivided and devoted attention to
official duties which is., so essential for efficient and
dynami c functioning of the Governnent. it can, therefore,
hardly be, over enphasised that there is great need for
simplifying and streamlining service rules and giving them
statutory shape so as to prombte contentnment anong the
services by extending the areas of equal treatnent and
inmparting stability to conditions of service. It is not
desirable that the, fortunes of such a vital and strategic
instrument of Governnment as the public services should be
left to be governed by nmere departnental resolutions and

executive instructions. These cannot take the place of
statutory rules which alone can inpart stability and
security —and ensure observance of the rule of |aw Lega

rules nmust govern the recruitment and conditions of public
servants so that there is no arbitrariness or inequality in
State action in regard to themand the rule of law is not
eroded. And such rules should preferably be franed without
avoi dable delay and after consultation with groups which
apprehend discrimnatory treatnment as that would go a |ong
way to produce a sense of contentnment and satisfaction. We
make these observations not with a view to casting any
reflection on the admnnistration-but to highlight a problem
which has cone to our notice quite often, in the hope that
it wll help the social dinensions of the problem and the
danage to public interest which nay be likely to result if
the problemis not pronptly and satisfactorily resol ved.
V.P. S

Petition all owed.
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