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The Judgrment of the Court was delivered by

KIRPAL, J. The mmin question which arises for consideration in the present
case i s whether the show cause notice which was issued by the appellant to
the respondent beyond the period of one year of the inport of the itens in
guestion is covered by the provisions of Section 28(1) proviso of the
Custons Act, 1962 (for short "the Act") and, therefore, within tine.

Briefly stated the facts are that on 19th Cctober, 1988 the respondent

i mported and cl eared 55 units of ‘Haenodi al ysers under the Open Cenera

Li cence (O&). It clainmed the benefit of Custons Notification No. 208 of
1981 and no duty was paid on the said inport.

The goods were then taken to Kandla and were sought ‘to be exported to USSR
On 2nd Decenber, 1988, the custons authorities at Kandla were of the
opi ni on that the goods whi ch had been inported from abroad could not be so
exported to Russia. On advice having been received from Joint Chief
Controller of Inport & Export, a show cause notice on 25th March, 1989 was
i ssued by the Deputy Coll ector of Custom Kandla for confiscation of the
goods under Section 113(d) of the Act. The respondent ‘was al so asked to
show cause why short charged custonms duty of Rs. 2,94,42 867 should not be
recovered since the goods had been cleared at NIL rate of duty claimng the
benefit of Custonms Notification No. 208 of 1981. It nmay here be stated that
on a bond being executed, the goods in question were in fact allowed to be
exported to Russia. On 22ed Cctober, 1990, the Col lector of Custons,.
Kandl a, ordered confiscation of goods under-Section 113(d) and inmposed a
penalty of Rs. 50 Lakhs. As regards the recovery of short duty, the
Col I ector observed that the counsel for the respondent had subnmitted that
Col I ector of Custons, Kandla, had no jurisdiction to demand duty for the
goods inported through Bonbay. The Collector agreed with this contention
but added that even otherwi se Notification No. 208/1981 exenpted the goods
unconditionally frominport duty. The demand of duty was. therefore dropped

The deci sion of the Collector of Custonms Kandl a i nposing the penalty of Rs.
50 | akhs was chal |l enged in appeal before the CEGAT but wthout success.
Appeal was then filed to this Court and was contended by the respondent
that under the OG&. the goods could he inported and cleared and thereafter
there was no prohibition in re-exporting the same. By judgment dated 14th
May, 1992 reported as MJ. Exports Ltd. v. CEGAT, (1992) 6 ELT 161 (SC)
this court while dismssing the appeal of the respondent, inter alia,, cane
to the conclusion that in the Od, List 2 of the Schedule permtted inport
of life saving equi pnent. The court interpreted this to nean that the life-
savi ng equi pnment appealing in List No. 2 of Appendix 6 of the Inport &
Export Policy had to be such as for use in India. It was on this basis that
the court cane to the conclusion that the goods could not have been validly
exported and the penalty |evied was upheld. The Court al so noticed the
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contentions on behal f of the Revenue regarding the inport of goods free of
duty by relying on the said Notification and in this respect it observed as
follows :

(1) Much enmphasis has been laid by the counsel for the Revenue on the
circunstance that the appellant had obtained the inport of the goods free
of duty by relying on the notification granting exenption from custonms duty
It is obvious that could not have been the intention of the legislature to
grant exenption fromcustons duty in respect of vital goods of the nature
in question in order that an inporter may make profit by selling them
abroad. The notification'is, therefore, relevant for the issue before us to
the limted extent that it |ends supports to the construction of List 2 of
Appendi x 6 in the manner we have interpreted it. This apart. we are not
concerned here with the questions whether the attenpt of the assessee to
export the goods (which has in the event, been successful) would anmobunt to
an infringenment of the conditions permtting the inport so as to render
either 'the inport itself [vide S. 111(0) of the Act] or the exenption from

i mport duty or both illegal and invalid and, if so, the consequences

t hereof . "

It al so observed that such goods which were inported had to be for use in
this country and not in another

After the aforesaid decision, on 6th April, 1993, a show cause notice was

i ssued by the Collector of Custons, Bonbay, under Section 11 I (o) of the
Act for recovering duty of Rs. 2,94,42,867 under Section 28(1) of the Act
read with proviso to the said Section. After giving an opportunity to the
respondent of being heard, on 28th January, 1994, the Collector of Custons,
Bonbay ordered confiscation under Section 11l (o) of the Act and inposed a
penalty of Rs. 1 crore under Section 112(a) and further ordered paynent of
duty of Rs. 2,94, 42, 867.

The said decision of the Col llector was chall enged before the CEGAT. On a
di fference of opinion with regard to the question as to whether the

ext ended period of limtation of five years could be invoiced in the
present case, the natter was referred to a third Menber. The third Menber
agreed with the Judicial Menbers and canme to the conclusion that there was
no wilful suppression on the part of the respondent and, therefore, the
extended period of limtation did not apply. The order of the Collector of
Custonms was, accordingly, set aside. Hence, this appeal

After hearing the counsel for the parties, we are of the opinion that in
view of the decision of this court in MJ. Exports case (supra) there can
be no doubt that any item which was inported under OG which fell in the
category of life saving drugs or nedicines or equipnent clearly inplied
that the inmport was for India and not for being exported to another
country. M. Andhyarujina, |earned senior counsel for the respondent
referred to Hansraj Gordhandas v. H H Dave, Assistant Collector of Centra
Exci se and Custons, Surat and Two Ors., [1969] 2 SCR 253 and submitted that
it is well established that in a taxing statute there is no rule for any

i ntendnment but regard nust be had to the clear meaning of the words. Wile
there can be no quarrel with this proposition in Hansraj’s case, the Court
di d observe at page 259 as follows :

SR If the tax-payer is within the plain ternms of the exenption it
cannot be denied its benefit by calling in aid any supposed intention of
the exenpting authority. If such intention can be gathered fromthe
construction of the words of the notification or by necessary inplication
therefromthe matter is different, but that is not the case

(Enphasi s added)
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It is, therefore, clear that if on construction it necessarily foll ows that
the goods though inported under OG were to be used only in India then such
a construction could be properly placed. In this regard, it will be useful
to refer to the observations of this Court in MJ. Export case (supra) at
page 171 which are as follows :

"22. We are. therefore, of the opinion that. although there is no express
prohi bition the re-export as such of items of goods specified in List 2 and
inmported into India is prohibited by necessary inplication by the |anguage
of and the schene underlying, the grant of O& in regard to themlIt is
difficult to agree that the inport-export policy envisages the re-export of
goods belonging to this category. The opinion of the CCOE is also to the
sane effect. The opinion al so derives sonme binding effect fromPara 24 (1)
of the Inmport Policy read with Paras 22 & 23 of the Export Policy, which
say :

Para 24( 1) : The interpretation given by the Chief Controller of Inports
and Exports, New Delhi in the matter of interpretation of Inport Policy and
procedures shall be final and will prevail over any clarification given by
any other authority and person in the sane natter

Pare 24(1): Cases for relaxation of existing policy and procedures where
it creates genuine hardship or where a strict application of the existing
policy is likely to affect exports adversely may be considered by the Chief
Controller of Inports and Exports.

Para 23: In matters relating to export, as well as the interpretation of
export policy and procedures, the person concerned nmay address the Chi ef
Controller of Inports and Exports. New Delhi for necessary advice. Any
interpretation of the export policy given in any other manner or by any
ot her person will not be binding on the Chief Controller of Inports and
Exports, or in

It is, however, contended by the |earned senior counsel for the
respondent that notw thstanding the aforesaid decision of this Court, in
the present case the Exenption Notification No. 208/ 1981 does not contain
any condition that exenption will not be granted if the goods inported are
not used in India. The notification of exenption has been issued under
Section 25 of the Custons Act. The headi ng of the Schedul e’indicates that
the exenption relates to life saving drugs or medicines as well as to life
savi ng equi pments. Just as this Court in MJ. Exports’ case has observed
that inherent in the inport for |ife saving drugs or nedicines as per List
2 of Appendix is the condition that the goods inported nust be for use.in
India, simlarly when the exenption is granted under Section 25 fromthe
total amount of custons duty in respect of |ife saving drugs or medicines,
it necessarily inmplies that it is only with respect to those life saving
drugs or nedicines which are used in India. Furthernore, the notification
under Section 25 has to be read along with the OG permtting such inport
of life saving drugs or nedi cines and equi pnents and readi ng the two
together it would follow that when inmport of such itens is only for use in
India then the exenption from paynment of custonms duty necessarily has to be
of those itens only, nanely, those which are used in India. This being the
case, the respondent was not entitled to claimthe benefit of exenption as
provided by Notification No. 208 of 1981

It was contended that there has been no wilful suppression on the part of
the respondent. The law as it then stood enabled the inporter to take the
benefit of the exenption notification and the |larger period of limtation
woul d, therefore, not be applicable. In support of this contention

reliance was placed on the decisions of this Court in Padm ni Products v.
Col l ector of C. Ex., (1989) 43 ELT 195 (SC) and Collector of Centra

Exci se, Hyderabad v. Ms. Chemphar Drugs and Liniments, Hyderabad, [1989] 2
SCC 127. We are of the opinion that these decisions can be of little
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assistance to the respondent. From what has been stated herei nabove, it

nust follow, logically, that inherent in the inmport of the life saving

equi prent was the condition that the same had to be used only in India.

That condition al so stood attached to the ternms of Exenption Notification
No. 208/1981. There was an obligation on the respondent intended to export
the life saving equipnent to Russia. There can be little doubt, and the
exam nati on of the respondent’s Director nakes it very clear, that the

equi prents were inported fromabroad solely with the intention of exporting
the sane to Russia. This being the position, the respondent could not have
cl ai med exenption under the said Notification No. 208/1981. If in |aw such
exenption coul d not be clai med because the goods were to be exported from
India, then it is by suppressing such a fact that the goods were cleared at
Bonbay wit hout paynent of custons duty. It is contended by M. Andhyarujina
that the bill of entry does not require the inporter to indicate the
purpose for which the goods were being inported. That may be so but when in
| aw benefit of exenption notification can only be availed of if the goods
are to be used in India, then by claimng, the exenption what is given out
to the custons authorities is that the goods arc not going to be exported.
That was a suppression of correct fact, nanmely, that in fact the goods were
to be exported, if this fact had been known, inport duty would have been

| evied and benefit of exenption notification would not have been all owed.

It is to be seen that when the inported itenms were sought to be exported
nmerely within two nonths of the inport, the goods were detained at Kandl a.
The custons authorities were, therefore, quite clear in their mnd that
such life saving equi pnents when inmported under the O& could not be re-
exported. This was the correct positionin |law as has been upheld by this
Court. If at the time of inport on |9th COctober, 1988, it had been known
that the goods inported are not to be used in lndia but are to he exported,
then the benefit of exenption notification would not have been granted. By
not disclosing the correct fact that the goods were neant for re-export,
the benefit of exenption was availed of. In our opinion, therefore, the
provi sions of the proviso to Section 28(1) was applicable and the show
cause notice issued by the custons authorities on 6th April, 1993 was
val i d.

Further this is not a case of mere failure or negligence on the part of the
exporter, it was clearly a designon its part to inport and then export as
is eviden: fromthe followi ng passage at page 174 of the judgnment in MJ.
Exports case (supra) wherein with regard to the conduct of the respondent
inrelation to the export to Russia the Court observed as foll ows :

"Learned counsel for the Revenue al so pointed out that the shipping bills
called for a nmention as to whether the goods of which export was sought
were "free goods or India produce to be exported or India produce". The
appel l ant did not strike off any of these descriptions as inappropriate.
The custons authorities were given the inpression that these were Indian
goods that were being exported. Indeed, the appellant itself well knew that
goods inported could not be exported as such wthout the performance of
sone operation of processing or manufacture in regard to them That is why
it put up a facade of taking the goods to Ankl eshwar after their inport

al l egedly for being subjected to sone processes. The custonms officers, ‘on
verification, found that all this was untrue and that the appellant was
surreptitiously trying to export inported goods, after just repacking them
as goods of Indian manufacture. The appellant had adopted a simlar
subterfuge on the earlier occasion in Decenber 1987 and succeeded in
exporting |ike goods by not striking out the appropriate colums of a
shipping bill proforma which required the exporter to specify whether the

goods were "Indian produce or foreign produce to be re-exported". It is,
therefore, urged that the goods sought to be exported do not conformto the
description in the bill of entry for export, attracting the provisions of

clause 3(3) of the Export Control Order and, in turn, S. 113(d) of the Act.
There is sone force in this contention but we express no opinion thereon as
this was not the ground on which action was taken and it is a new ground,

i nvol ving investigation of facts, taken for the first time before us."
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For the aforesaid reasons, this appeal is allowed and the decision of CEGAT
is set aside and that of the Collector of Custons is restored.




