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HEADNOTE

JUDGVENT:
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Thomas J.

One Anup Singh, a young westler, was nurdered around
noon on 19.12.1985. Two of his associates were also injured
in the episode. Police challaned the four appellants before
us for the murder of Anup Singh and for causing hurt to his
associ ates. As the weapon used was a knife and as the place
of incident was within the notified area under The Terrori st
and Disruptive Activities (Prevention) Act) 1987 (' TADA Act
for short), the case was ‘tried by a Designated Court
constituted under section 9 of the TADA Act. Al the four
appel l ants were convicted first appellant under section 302
and 324 of the Indian Penal Code and the renmining
appel l ants under those offences wth the aid of section 34
of the Indian Penal Code. Each of them was sentenced to
i mprisonnent for |life under the first count and to rigorous
i mprisonnment for three years under the second count. ~ The
first appellant was further charged with section 25 of the
Arms Act 1959 read with section 6 of the TADA Act but he was
acquitted of that offence. Appellants have preferred this
appeal under section 19 of the TADA Act.

Prosecution story: On the previous day of murder of
Anup Singh, an encounter took place between himand first
appel lant - Yudhvir. On this account, first appell ant was
harbouring a ruse towards the deceased. On the occurrence
day, deceased Anup Singh and his associates (PW and PW2)
travelled in a bus in which the four appellants also
travelled and they all alighted at Rohtak bus stand. First
appel lant - Yudhvir told his associates that he woul d take
revenge on the deceased for the previous day' s incident. He
then whi pped out a knife fromhis pocket and ai ned a bl ow at
the deceased but it was warded off by him Fourth appell ant
- Rajinder, who reached there in the neantine, dealt a bl ow
on the deceased with a hockey stick. At that stage, second
appel l ant (Rambir) and third appellant (Bijender) caught
hold of the deceased by his hands from both sides. First
appellant then inflicted a stab injury on the chest of the
deceased. Wen PW and PW nade a bid to rescue him first
appel l ant attacked them also with the knife and
consequently, they too sustained injuries. By then, other
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people rushed up to the rescue of the wvictinmse and the
assail ants thereupon took to their heels. Al the injured
were taken to the Medical College Hospital Rohtak but Anup
Si ngh succunbed to the injuries on the sane day.

First informtion regarding the incident was the
statement of PW recorded by the police. Al the four
appel l ants were arrested on different dates, and on the
strength of the information elicited from the first
appellant a knife was recovered by the police. after
conpleting the investigation, final report as |laid against
all of them

During the trial PWM and PW spoke to the occurrence in
accordance with the prosecution case. Wen the appellants
were exam ned under section 313 of the Code of Crimina
Procedure, first appellant stated that he was attacked by
the deceased Anup Singh and his friends in retaliation for
what he did to the deceased on the previous day. Involvenent
of the ~remaining appellants inthe incident was totally
repudi ated by all of them

Learned Judge of the Designated Court accepted the
evi dence of PW and PW2 and held that prosecution succeeded
in proving the case against the appellants. Accordingly,
they were convicted and sentenced as aforesaid.

Sri Sushil Kumar, |earned Senior Counsel who argued for
appellants 2 to 4/ contended that those appellants were
falsely inplicated in the case and alternatively contended
that no conmon intention as envisaged in section 34 of the
| PC coul d be fastened on them

In the first informati on statement, associates cf first
appel l ant were described as Gogi s/ o | shwar Singh, Rankiran
Pandit and Jailal @Jaila Pahalwan. Appellants have di sowned
such names and they contended that in the final report laid
by the police they were described with those nanmes added to
their real names just to make it appear that they have such
nanes also. In this context, it is pertinent to note that in
the inquest report, the nane of first appellant alone was
nmentioned and his conpani ons were i ndi cated by the residuary
words "etc". Learned Senior Counsel contended that if the
FIR had really conme into existence before inquest was hel d,
there was no reason to skip the nanmes of the three
appel l ants in the inquest report.

On a closer scrutiny of the evidence we are persuaded
to attach nuch weight to the aforesaid contention. Non-
nmention of the FIR nunber in the inquest report is
conspi cuous therefromfor which PW9 (Sub-lnspector who held
the inquest) could not give any explanati on whatsoever. On
the other hand, he admitted in cross-exam nation that he
prepared inquest report first and the FIR was recorded next
which, of course, at a |later stage he tried to make anends.
But what he said first on that score seenms to be disclosure
of the actual sequence of what really happened. At -no place
in the inquest report, the name of anyone of the assail ants
(other than the first appellant) was indicated and at al
pl aces where the remmining assailants were to be referred to
the author of the report enployed the abbreviation "etc."
This lacuna was |later replenished in the FIR by using nanes
of three nore assailants which nanes the appellants have
di sowned now.

That apart, the role attributed to the four appellants
- that one of them blow with a hockey stick on the deceased
- has been prevaricated by the two eye witnesses exanmned in
Court. As the post-nortem report showed no corresponding
injury on the head of the deceased, PW1 and PW2 said during
trial that they were not sure whether the strike given by A
4 had fallen on the head of the deceased. Again, as we
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noticed sone of the anti-norteminjuries sustained by the
deceased, W find it difficult to believe that second and
third appell ants woul d have hel d the deceased’'s hands while

first appellant was inflicting blows on the deceased with a
kni fe. Deceased had an incised tailing wound on the anterior
aspect of the left wupper arm incised wounds on the right
thunb, right index finger, left ring finger and also on |eft
m ddl e finger and an abrasion 3x2 cm on |eft upper armwth
infilteration of blood. It is highly inprobable that
deceased could have sustained those injuries if both of his
arns were held in the firmgrip of anyone el se.

We are not satisfied fromthe prosecution evidence that
appellants 2 to 4 would have done the act attributed to
them We are therefore, unable to sustain their conviction
and sentence.

Regarding first —appellant- Yudhvir, the position is
entirely different. He adnmitted his presence at the scene of
occurrence; he also admtted that there was an encounter on
the previous -day between him and the deceased. According to
himwhile he was travellingin the bus) deceased Anup Singh
and his associates (PWM _and PW) tried to drag hi mout of
the bus and when he got down he was assaulted by them and
consequently he fell down. O course, he did not say as to
what followed thereafter.

Deceased Anup/ Singh sustained, apart fromthe incised
injuries adverted to above, a very serious spindle shaped
i nci sed wound on the chest which had fractured a rib and
pierced into the paracardium and also the ventricle. The
other incised wounds on his fingers and upper. arms could
have been the consequence of warding off the blows wth
sharp weapon. PW1 in the sane episode sustained a nuscle
deep incised wound 5x1 cm on the left ~“bottocks. PW
sustained a stab wound on his left thigh. Those two
wi t nesses have said that they and the deceased were stabbed
by the first appellant with a knife. W have no difficulty
in believing their version that it was the first appellant
who inflicted the injuries on the deceased as well as on PWM
and PW2.

But then the question is, who was the aggressor in the
incident. In this context, we may point —out that the
conductor of the bus (Mahabir) was cited by the police as a
witness to the occurrence but the Public Prosecutor did not
examine him nerely on the ground that such exam nation was
not necessary. The prosecution has, therefore, nowto depend
upon the testinony of the injured w tnesses for establishing
that first appellant was the aggressor. Non-exam nation of
Mahabi r, according to us, has badly danaged the prosecution
case with regard to the comrenci ng part of the occurrence.

W nmay now refer to the fact that first appellant al so
sustained sone injuries and he too was admitted in the sane
hospital on the sane day (alnpbst at the sanme tine) as the
deceased and the other injured were adnmitted. OF course,
those injuries on the first appellant were sinple, but in
the circunstances, we cannot over|l ook those injuries
altogother. W are, therefore, not inclined to rule out the
case of first appellant that he was first attacked by the
deceased in the conpany of his associates PW and PW2.
Hence, first appellant would have had initial right of
private defence. But he had clearly exceeded his right by
inflicting fatal injuries to the deceased with a letha
weapon. In this view of the matters first appellant is
liable to be convicted only under section 304 (part 1) of
the I ndian Penal Code and not under section 302, |PC.

In the matter of sentence, Sri U R Lalit, |earned
Seni or Counsel who argued for first appellant invited our
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attention to certain mtigating circunstances. One is that,
first appellant was below the age of 21 when the incident
happened; second is that he was pitted against three
persons, two of whomwere westlers. Learned Senior Counse
further pointed out that during the pre-trial period as well
as post conviction period, first appellant has undergone
i mprisonment for a few years in connection with this case
We are persuaded to take such circunstances into account
while fixing the quantum of sentence to be awarded to him

In the result, we set aside the conviction and sentence
passed on appellants 2 to 4 and acquit them W alter the
conviction of first appellant to section 304 (Partl) of the
I ndi an Penal Code and sentence himto rigorous inprisonnment
for-the period he has already undergone in connection wth
this case. the bail-bonds executed by the appellant would
stand di schar ged.




