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ACT:

Constitution of India, Art. 19(1)(f )-Orissa Hi ndu Religious
Endownents Act, 1951 as anended by Orissa Act XVIII of 1954-
SS. 42(1)(b), 42(7), 44(2) and s. 79(A)-Wether ultra vires
the Constitution.

HEADNOTE:

Sections 38 and 39 of the Orissa Hndu Religious Endownrents
Act, 1939 (Orissa Act |V of 1939) as anmended by Oissa Act
XVIT1 of 1953 were decl ared unconstitutional and void by the
Supreme Court in Mahant Sri Jagannath Bamanuj Das/ v. The
State of Oissa ([1954] S.C.R 1046) on the ground that
legislation in so far as it authorised the framng of a
scheme by the Conmissioner along with his associates and
decl ared such determ nation as final w thout any scope for
correction thereof by judicial intervention was an unrea-
sonable restriction on the right of the head of the Math as
respects his interest in the Math which is a, right'to bold
property wthin the neaning of Art. 19(1)(f) of t he
Constitution.

After the judgment dated 16th March 1954 delivered by the
Supreme Court in the Case OF Mihant Sri  Jagannath Bamanuj
Das v. The State of Orissa, ([1954] S.C.R 1046) the Oissa
Legi sl ature passed the Orissa Act XVIII of 1954 purporting
to anend not the 1939 Act which was then in operation but
the Oissa Act |1l of 1952 which had not then cone into
force.

The Oissa Act XVIII of 1954 received the assent of the
President on the 2nd Decenber 1954 and cane into force at
once and thus the Orissa Act Il of 1952 becane pro tnnto
amended and nodified. The 1952 Act so anended canme into
force fromthe 1st January 1955 by virtue of a notification
dated 22nd Decenber 1954 issued under the provisions of s.
1(3) thereof which provided that the Act wag to cone into
force on such date as the State Governnent nmay. by
notification provide.

The five petitions under Art. 32 of the Constitution in the
present case challenged the validity of various sections of
the Orissa Act Il of 1952 as amended by Act XVIII of 1954 on
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the principles laid down in the case of Mahant Sri Jagannath
Bamanuj Das v. The State of Orissa, ([1954] S.C. R 1046).
Hel d, that ss. 42(1)(b), 42(7), 44(2) as well as s. 79(A
of Oissa H ndu Religious Endowrents Act, 1951 (Orissa Act
Il of 1952) as amended by Orissa Act XVIII of 1954 are not
unconstitutional and
44
ultra vires and the contention that the provisions of ss. 42
and 44 of the present Act to the effect (1) that a schene
can be franed by the Commi ssioner alone on a report of the
Assi stant Comm ssi oner on such inquiry as he thinks fit and
not by the Conm ssioner in association with one or nore
Government O ficers to be appointed for the purpose by the
CGover nirent (2) that there is no right of suit for
challenging the validity or the correctness of the schene
franed by the Conmi ssioner but there is only an appeal to
t he Hi gh Court, still continue to be unr easonabl e
restrictions on the right of Mathadi pathi as in the case of
Mahant . Sri  Jagannat h Bamanuj Das v. The State of Oissa
[(1954) S.C'R 1046] is without substance.
In the initial stage of the framing of the scheme under the
provisions of the present “Act there is first of al
something in the nature of a prelimnary enquiry by a
judicial officer of the rank of a Mmnsif and this is
fol | oned by a regular and full enquiry bef ore the
Conmi ssioner who is of the rank of a Subordinate Judge. The
enquiry before the Conmissioner is assimlated to and is
governed by the provisions relating to the trial of suits by
enjoining that, as far as may be, it is to be in_ accordance
with the provisions of the Code of Cvil Procedure relating
to trial of suits. 'Wile, therefore, under the prior Act
the enquiry before the Conm ssioner mght well have been of
the nature of an executive enquiry by an executive officer,
the enquiry under the present Act is by itself in the nature
of a judicial enquiry by judicial officers followed up by a
right of regular appeal to the H gh Court. A scheme franed
with reference to such a procedure cannot ipso facto be
pr onounced to be in the nature of an unreasonabl e
restriction on the rights of the Mahant. The legislature
m ght well have thought that instead of nmaking the enquiry
before the Conmm ssioner nore or less.in the nature of “a
prelimnary executive enquiry to be followed up by the
affected Mahant by a regular , suit inthe Cvil Court, it
is much nore satisfactory and in the public interests, to
vest the enquiry before the Comni ssioner hinmself wth the
stanp of greater seriousness and effectiveness and to
assimlate the same to a regular enquiry by the judicia
of ficer according to judicial procedure and then to provide
a right of direct appeal to the Hi gh Court.
The right of appeal to the High Court is given in very wide
and general terns because the appeal can be both “on facts
and on | aw.
Mahant Sri Gadadhar Bamanuj Dos v. The Province of Orissa,
(I.L.R [1949] Cuttack 656), Mahant Sri Jagannat h Banmanuj Das
V. The State of Oissa ([1954] S.CR 1046) and
Conmi ssioner, Hindu Beligious Endowrents, Madras v. Sri
Lakshm ndra Thirtha Swamiar of Sri Shirur Matth, ([1964)
S.C. R 1006], referred to.

JUDGVENT:

ORIG NAL JURI SDICTION: , Petitions Nos. 651 of
1954 and 39, 46, 51 and 176 of 1955.

45
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Under Article 32 of the Constitution of India for the
enforcenent of fundanental rights.

S. P. Sinha (S. D. Sekhari, with him, for the petitioner
in Petition No. 651 of 1954.

S. P., Sinha (B. K Saran and M M Sinha, with him, for
the petitioner in Petition No. 39 of 1955.

B. K. Saran and M M Sinha, for the petitioner in
Petition No. 46 of 1955.

S. D. Sekhari, for the petitioner in Petition No. 51 of
1955.

R Patnai k, for the petitioner in Petition No. 176 of
1955.

M C. Setalvad, Attorney-General of India (R Ganapat hy
lyer and P. G CGokhale, with him for respondents in all the
Petitions.

1956. January 20. The Judgnent of the Court was delivered
by

JAGANNADHADAS J.-These are five petitions under article 32
of the Constitution by the heads of five Maths in the State
of Oissa of which four known as Mahiparakash Mat h,
Uttaraparswa Math, Dakshinaparswa Math and Radhakant Math
are situated in Puri and the fifth known as Manapur Math is
near Tirtol in Cuttack district. In all these petitions
certain provisions of the Oissa H ndu Religious Endowrents
Act, 1951 (Orissa/Act 11 of 1952) as anended by Orissa Act
XVII1 of 1954 are chall enged as being unconstitutional and
ultra vires. Since the questions raised are nostly conmmon,
all the petitions are dealt with by this single judgnent.
These petitions have a background of previous  history of
legislation and litigation which it is necessary to set out
in order that the questions raised, my be properly
appr eci at ed. The first statutory interference by t he
Provi nci al Legislature with the nanagenent of H ndu
religious endownents in Oissa was by the Oissa  Hindu
Rel i gi ous Endowrents Act, 1939 (Orissa Act |V of 1939) which
canme into operation

46

on the 31st August, 1939. This was nodelled on a simlar
Act operating in the Province of Mudras at t heti ne.
Theval i di t yof t heAct asawhol easal so, of — certain provi si ons
thereof we’'re challenged by the Mahants of the various Mths
in Oissa, about 30 in nunmber, by instituting a suit in-the
year 1940. The suit was on behal f of the individual = Mths
who figured as plaintiffs (including three of the present
petitioners, Vi z. Mahant s of Mahi par akash Mat h
Dakshi naparswa Math and Radhakanta Math) and also in a
representative capacity under Order |, rule 8 of 'the G vi
Procedure Code. (Vide printed record of this Court in  Case
No. | of 1950). That suit was dism ssed by the District
Judge of Cuttack and canme up in appeal to the High Court of
Ori ssa. The Hi gh Court upheld the validity of the Act and
of the various sections thereof by its judgnent dated the
13th September, 1949, which is reported in Mhant Sri
Gadadhar Ramanuj Das v. The Province of Oissa(l).

An appeal was filed therefromto the Suprene Court _in
Jaiiuary,’ 1950, which was nunbered as Case No. | of 1950.
Thi s appeal renai ned pending for over four years and canme up
for final hearing in February, 1954. During the period of
pendency of the appeal the Orissa Legislature passed two
further Acts relating to Hindu religious endowrents. The
first of themwas Oissa Act Il of 1952 which was an Act to
"anmend and consolidate the law relating to the ad-
m ni strati on and governance of Hindu religious institutions
and endowrents in the State of Orissa” and which on its
coming into force was intended to repeal the pre-existing
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Oissa Act |V of 1939. This Act becane law on the 16th
February, 1952, by the assent of the President. It did not

however come into force at once on account of sub-section
(3) of section | therein which provided that the Act is to
"come into force on such date as the State Government nay,

by notification, direct”. No such notification was issued
during the pendency of the appeal in the Suprenme Court.
This Act was, in fact, brought into force much later, i.e.,

only as fromthe 1st Janu-
(1) I.L.R [19491 Cuttack 656.
47

ary, 1955, by a notification of the Government of Oissa
dated the 22nd Decenber, 1954, published in the Oissa
Gazette dated the 31st Decenber, 1954. Wile thus the 1952
Act renmamined on the statute book without its comng into
force., other independent statutory provisions anmending the
Act of 1939 were passed and brought into operation. The
first of themwas Orissa Odinance No. 11 of 1953 which was
promul gated by the Governor of Orissa on the 16th May, 1953.
This was later superseded and substituted by Oissa Act
XVI 1 of 1953 which cane into operation on the 28th Cctober

1953. By these two successive |egislative measures, the Act
of 1939 was amended in certain respects and it is the Act so
amended that was in operation during the period from My,
1953 to March, 1954, falling within the later portion of the
pendency of Case No. | of 1950 in the Suprene Court. Sone
tinme in 1953, subsequent to the nonth- of My, t he
Conmi ssi oner of Hi ndu Religi ous Endowrents, Orissa, appears
to have initiated proceedi ngs for the fram ng of schenes in
respect of a nunber of Matbs, and schenes were actually
franed during this period as regards the four Maths,
Mahi par akash, Uttaraparswa, Daksbi naparswa and Radhakanta
conprised in Petitions Nos. 651 of 1954, 49, 46 and 51 of

1955, respectively. These schenes were brought into
operation and the adm nistration of some of these Matbs was
taken over by the Trustees under the schemes. Thereafter

Mahants of three of the affected Maths, Mhiparakash,
Uttaraparswa and Radhakanta, who are al so petitioners before
us, filed applications under article 226 before the High
Court of Oissa challenging the alidity of the schenes.
Those applications were dism ssed by the High Court on the
17th February, 1954. Meanwhile the Mahant of Dakshi napar swa
Math who was a petitioner in the H gh Court and al so ~before
filed along with another Mahant, a petition under icle 32 of
the Constitution to this Court on the d - Decenber, 1953,
challenging the Act then in force as being in violation of
their fundamental rights. This was Petition No. 405 of
1953. This petition as

48

well as Case No. 1 of 1950, referred to above, cane up for
hearing, together, in this Court on the 9th, 10th-and 11th
February, 1954. Judgnent of this Court therein was
delivered on the 16th March, 1954, and is reported in Mhant
Sri Jagannath Ramanuj Das v. The State of Orissa(2). As a
result thereof, sections 38 and 39 of Orissa Act IV of 1939
as amended in 1953, under which the schemes were framed were
decl ared unconstitutional. Accordingly, the schenes becane
invalid and therefore the possession of such of the Matbs
whi ch had been, taken over under the schemes was restored to

the Mhants. (It nmay be nentioned in passing, in this
context, that the judgnment of this Court refers to Oissa
Act Il of 1952 as being the one in force at the tine and

whose provisions were under consideration by the Court.
This is a slip. The Act then in force was, as already
stated, the Act of 1939 as amended in 1953. That this is a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 13

slip in the judgnent is adnmtted before us. That does not
however in any way detract fromthe reasoning and the bind-
ing character of the judgnent, since as a fact what were
really referred to were the sections of the 1939 Act as
amended in 1953). Now, after the judgnent of this Court was
delivered in March, 1954., the Oissa Legislature again
i ntervened and passed another Act, Oissa Act XVIII of 1954,
This Act purported to anend not the 1939 Act which was by
then in operation but the 1952 Act which had not by then

come into force. -Orissa Act XVIIl of 1954 received the
assent of the President on the 2nd December, 1954; and cane
into force at once and therefore Orissa Act |1l of 1952

becamre pro tanto anended and nodified. By that date the
1952 Act so anended was awaiting the issue of notification
under section 1(3) thereof for being brought into force.
This notification, as alreay stated, was ultimately issued
on the 22nd Decenber. 1954, bringing Orissa Act Il of 1952
as amended Act- XVII1 of 1954 into force from the 1st
January, /1955, and thereby repealing Oissa Act IV of 1939
anended. in~ 1953. The first of the petitions before us,
rel ating to Mahi parakash Math was filed in this

(1) [1954] S.C R 1046

49

Court, anticipating this notification, while the other four
were filed after the notification was issued. As al ready
stated, all these petitions challenge the validity of
various sections @ of Act 11 of 1952 as anended in 1954
(hereinafter referred to as the present Act). The chall enge
is entirely based upon the principles laid down by this
Court in Mahant Sri Jagannat h Ramanuj Das v. The State of
Oi8sa(l). The’ above is the history of the relevant
| egi sl ation and the connected parallel litigation

The nmain attack is in respect of sections 42 and 79-A of
the present Act relating to the schemes for religious
institutions of the kind with which we are concerned in
these petitions. There can. be no doubt that the two
sections apply to these Maths. The phrase "religious
institution" occurring in section 42 has been defined as
neani ng (al so) "a math and endowrents attached thereto". A
Math is "an institution succession to the headship of which
devol ves in accordance with the directions of the founder or
is regulated by custom and a hereditary trustee is "a
trustee of an institution succession to whose of fice
devol ves by customor is specifically provided for by the
founder". A Math is therefore a religious “institution
presided over or nanaged by a hereditary trustee so as to
render section 42 (1) (b) applicable. To appreciate the
ground of attack it is necessary to trace the changes in the
provisions relating to the framng of schenmes for /such
institutions in the successive |egislative nmeasures.” In the
Act as it, stood in 1939 the provisions in this behalf are
sections 38, 39 and 40. Since the attack is nmainly as
regards the procedure for the fram ng of the schenme, it is
sufficient to notice what the gist of these three provisions
is inso far as it relates to the procedure for an enquiry
to frame a schene. Under these three sections the enquiry
is to be held by the Comm ssioner for Endownents appointed
under the Act. For this purpose he is to function jointly
with one or nore persons in the service of the Crown
appoi nted by the Provincial Government in
(1) [1954] S.C. R 1046.
7

50
this behal f. The enquiry has to be conducted "in such
manner as may be prescribed". In naking the enquiry the
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Conmi ssioner and the person or persons associated with him
therein are to consult the trustee and the persons having
i nterest. After the schenme is settled and the order
determ ning the schene is published in the prescribed nanner
the trustee or any person having interest may, wthin six
nont hs of the date of such publication, institute a suit in

the court to nodify or set aside such order. The order
settling a schene is final and binding on the trustee and
all persons having interest, subject to the result of the

suit, if any, as above mentioned. O course, the result of
the suit itself would, under the general |aw, be subject to
further appeal wunder the Civil Procedure Code in the
ordi nary way.

Changes were nmde in these provisions in 1953 first by
Oissa Odinance |l of 1953 and then by Oissa Act XVII1 of
1953 as already stated. The nodification is that sub-
section (4) of section 39 which provided for a right of
suit, /by the trustee or the person interested, in the
regular ci'vil court-(with the concomtant further appeals to
hi gher courts) was del eted and the follow ng was substituted
as sub-section (4) of section 39:

"Every order under this section shall be published in the
prescri bed manner and-the order so passed shall be final and
bi nding on the trustee and all persons having interest”.

As a consequence /thereof section 40 of the 1939 Act, which
stated that "subject to the result of the suit the order
settling a schene is final", was onmitted. The result of
these two changes was that once the Commi ssioner wth the
assi stance of one or nore Government officers who were to be
specially nomnated, settled a schenme after meking the
prescribed enquiry, that order was not open to-any further
guestion or correction in the ordinary courts. It —was at
this stage that the validity of the provisions relating to
the framing of a scheme cane up for consideration before
this Court in March, 1954. This Court held that the
legislation in so far as it authorised the
51
framing of a schene by the Conmissioner along ‘with his
associ ates and decl ared such determination as final wthout
any scope for correction thereof by judicial intervention
was an unreasonable restriction on the right of the head of
the Math wth reference to his interest —in the Math.
Accordingly sections 38 and 39 of the Act then in force were
struck down as unconstitutional and invalid. The  present
provisions which are the result of a later anmendnent are
contained in sections 42 and 44 of the present Act and are
substantially different. The relevant portions thereof are
as follows:

"42. (1) Wenever there is reason to believe that in the
i nterest of the proper admnistration of rel i gi ous
institution a schene nmay be settled for it, or when not |ess
than five persons having interest make an application in
witing stating that in the interests of the pr oper
adm nistration of a religious institution a scheme shoul d be
settled for it, the Assistant Conm ssioner or t he
Conmi ssioner, as the case may be, shall proceed to frane a
schene in the nmanners herei nafter provided-

(a)

(b) in the case of a religious institution presided over
or managed by a hereditary trustee, the Assi st ant
Conmi ssi oner shall nake such enquiry as he thinks fit and
submit his report to the Commi ssioner who shall hold an
enquiry in the manner prescribed and so far as may be, in
accordance with the provisions of the Code of G vi
Procedure, 1908, relating to the trial of suits and if he is
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satisfied that in the interests of the proper adm nistration
of such institution a scheme of administration should be
settled, he shall <consult in the prescribed manner the
trustee and the persons having interest and by order settle
a scheme of administration for the institution.

(7)Every order of the Comm ssioner settling a schene
under this section shall, subject to the provisions of
Section 44, be binding on the trustee, the Executive Oficer
and all persons having interest. 44. (1)

52

(2) Any party aggrieved by the order of the Conm ssioner
under sub-section (1) of section 42 may appeal to the High
Court within thirty days fromthe date of the order or
publication thereof as the case may be"

The effect of these provisions of the present Act is (1)
that a schenme can be framed by the Comm ssioner alone on a
report of the Assistant Conmm ssioner on such enquiry as he
thinks ~fit and not by the Comm ssioner in association wth
one or nore Governnent officers to be appointed for the
pur pose. by the Governnent, (2) that there is no right of
suit for challenging the validity or the correctness of the
scheme framed by the Conmissioner but there is only an

appeal to the High Court direct. It is urged that these
provisions still continue to be unreasonable restrictions on
the rights of the Mathadi pathi and are accordingly ultra
vires and unconstitutional. |In the case reported in the

Conmi ssioner, Hindu Religious Endowrents, -Madras v. Sri
Lakshmi ndra Thirtha' Swamar of Sri Shirur Mitth (1) the
interest of Mathadi pathi in the Math has been recognised as
property falling within the scope of article 19(1)(f) of the
Constitution. It was recognised that the ingredients, of
office and property, of duties and personal interest, are
bl ended together in the rights of a Mahant and that the
Mahant has the right to enjoy the property or the beneficia
interest so long as he is entitled to hold his office. It
was recogni sed that the beneficial interest which the Mahant
enjoys is appurtenant to his duties and that as he is in
charge of a public institution, reasonable restrictions can
al ways be placed upon his rights.in the interests of the

public. It was however held therein that provisions for the
framing of a schene which by its ternms operate by way of
unreasonable restriction would be unconstitutional and
invalid. It is this principle that was applied in the next

decision of this Court relating to Oissa Maths in Mhant
Sri Jagannath Ramanuj Das v. The State of Orissa(2). There,
the wvalidity of the then provisions of the Act, i.e., of
sections 38 and 39 of

(1) (1954] S.C.R 1005.

(2) [1954] S.C.R 1046.

53

Oissa Act IV of 1939 as anmended in 1953 was adjudged in the
foll owi ng termns:

"Sections 38 and 39 relate to the fram ng of a schene.
The scheme can certainly be settled to ensure due
adm nistration of the endowed property but the objection
seens to be that the Act provides for the framing of a
schene not by a civil court or under its supervision but by
the Commi ssioner, who is a nmere adninistrative or executive
officer. There is also no provision for appeal against his
order to the court............ We think that the settling of
a schene in regard to a religious institution by an
executive officer without the intervention of any judicia
tribunal anpbunts to an unreasonable restriction wupon the
right of property of +the superior of the religi ous
institution which is blended with his office. Sections 38
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and 39 of the Act nust, therefore, be held to be invalid".

It is wurged that though the obvious purpose of the
amending Act of 1954 passed after this decision by the
Supreme Court, was to remedy the defect above pointed out by
providing for a right of appeal direct to the H gh Court
from the determ nation of the Comm ssioner settling the
schene, the present provisions still continue to be
unreasonable restrictions on the right of property of the
Mahant. It is further urged that the initial decisionin a
schene-proceeding is still on the basis of an executive
enquiry by an executive officer and that in any case a
direct appeal to the H gh Court as agai nst the
Conmi ssioner’s order cannot be as adequate a safeguard
regarding the rights of the Mahants, as a suit and a right
of appeal therefromin the ordinary course to the higher
courts would be. I't is undoubtedly true that from a
l[itigant’s point of view an appeal to the High Court from
the Commi ssioner”s order is not the same as, an independent
right 'of 'suit and an appeal to the higher courts from the
result ~of ~that suit. But in order to judge whether the
provi sions_in the present Act operate by way of unreasonable
restriction for constitutional purposes what is to be seen
is whether the person affected gets a reasonabl e chance of
presenting his entire case before the original tribuna
whi ch has to
54
determne judicially the questions raised and whet her he has
a regular appeal to the ordinarily ~constituted court or
courts to correct the errors, if any, of the ‘tribunal of
first instance. For that purpose it is relevant to notice
that in the present Act, the Comn ssioner of Endownents has,
by virtue of section 4 thereof, to be a nenber of the
Judicial Service (of the State) not being bel ow the rank of
a Subordi nate Judge, while under section 7 of Act IV of 1939
a Commi ssi oner of Endownents coul'd be a person of either the
judicial or the executive serviceand that even where a
menber of the judicial service i's appointed he may be a
person below the rank of a Subordinate Judge. Anot her
important difference has also to be noticed, viz., that
whil e under section 38 of the previous Act the enquiry has
to be conducted "in such manner as may be prescribed" which
means as prescribed by the Provincial Government by rules
made under the Act and hence changeabl e by the Government,
under the present Act, section 42(1) (b) specifically
enjoins that "the Commi ssioner shall hold an enquiry in the
manner prescribed and so far as may be in ‘accordance with
the provisions of the Code of CGvil Procedure relating to

the trial of suits". It nmay also be noticed that before the
Conmi ssioner starts his enquiry it is expected that ' the
Assi stant Comm ssioner, who, by virtue of section 5(2), is

to be a person holding a judicial office not |ower-in rank
than that of a Munsif, is to nake such enquiry as he  thinks
fit and submit his report. Thus in the initial stage of the
fram ng of the scheme under the provisions of the present
Act there is first of all sonething in the nature of a
prelimnary enquiry by a judicial officer of the rank of a

Munsif and this is followed by a regular and full enquiry
bef ore the Commi ssioner who is of the rank of a Subordinate
Judge. The enquiry before the Conm ssioner is assimlated

to and is governed by the provisions relating to the tria
of suits by enjoining that, as far as nay be, it is to be in
accordance with the provisions of the Code of G vi
Procedure relating to trial of suits. Wi le, therefore,
under the prior Act the enquiry before the Conmm ssioner
m ght well




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

55

have been of the nature of an executive enquiry by an
executive officer, the enquiry under the present Act is by
itself in the nature of a judicial enquiry by judicia
officers followed up by a right of regular appeal to the
H gh Court. A schene franed with reference to such a
procedure cannot ipsofacto be pronounced to be in the nature
of unreasonable restriction on the rights of the Mhant.
The legislature’ mght well have thought that, instead of
maki ng the enquiry before the Comni ssioner nore or less in
the nature of a prelimnary executive enquiry to be foll owed
up by the affected Mahant by way of a regular suit in the
Cvil Court’. it is nuch nore satisfactory and in the public
interests, to inpress the enquiry before the Conm ssioner
hi nsel f with the stanp of greater seriousness and
effectiveness and to assinmlate the same to a regular
enquiry by the judicial officer according to judicia
procedure and then to provide a right of direct appeal to
the H gh Court.

It has 'been strongly urged that a nere right to appeal to
the Hi gh Court-would virtually be in'the nature of a linted
appeal confined to challenge only on certain basic mtters
and probably limted to questions of law. W can find no
warrant for any such apprehension. The right of appeal is
given in very wide 'and general terns. oviously the appea
can be both on facts and on | aw and would rel ate not nerely

to the nerits of the scheme but alsoto all - basic mtters
whose determination is inmplicit in the very franming of a
schene. In our opinion the present provisions cannot be

struck down as being in the nature of unr easonabl e
restriction on the rights of the Mihant.

Two other mnor provisions in this connection have been
brought to our notice and relied upon as i ndi cating
unreasonable restriction on the rights. One is that  while
under the 1939 Act the period of limtation for a right of
suit was six months, the period allowed for an appeal |under
the present Act is only 30 days. Another 1is that  under
section 74(3) the operation of the order of the Comm ssioner

is not to be stayed pendi ng the disposal of the appeal. It
56

has been urged that these provisions operate very harshly
agai nst the Mahant affected by a schenme when framed. It is

pointed out that as the result of a schene being put into
operation inmrediately, the Mahant nay be deprived of the
effective possession of the Math and - hence of t he
wherewithal to file an appeal within the very short tine
that is allowed, as also of the resources to conduct the

appeal in the Hgh Court or to maintain hinself during its
pendency which may take years. There is not nmuch force in
this contention. In so far as the question of filing of an

appeal is concerned, there should be no difficulty since the
provisions relating to appeals in forma pauperis would be
applicable and can be availed of if the circunstances  cal

for it. 1In so far as any situation may arise which may cal
for financial facilities for the conducting of the appeal or
for interim naintenance, the |earned At t or ney- Gener a

suggests that the appellate Court would have inherent power
and discretion to give appropriate directions for supply of
funds out of the trust estate and that in any view, such
power and discretion have to be inplied in the provision for
an appeal so that the said right of appeal nay not becone
illusory. Having regard to the suggestion thus put forward,
which we accept, we cannot hold that the provision in
section 74(3) that the operation of the order of the
Conmi ssioner framng a schene is not to be stayed pending
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the disposal of the appeal, brings about an unreasonable

restriction. In this viewwe think that the incidenta
provi si ons above referred to do not in any way detract from
the reasonabl eness of the main provisions. |In our opinion

therefore, the provisions in the present Act of 1952 as
amended in 1954, relating to the fram ng of schenes are not
open to any of the constitutional objections raised, and are
val id.

The next point that has been urged, depends on the fact
that in four of the petitions before us relating to the
Mat hs of Mahi parakash, Uttaraparswa, Dakshi naparswa and
Radhakanta, schenmes were in fact framed in the year 1953
under the provisions of
57
Oissa Act IV of 1939 as anended in 1953. It may be
recalled that these provisions were held invalid by the
decision of this Court in March, 1954, above referred to.
It must therefore be taken that these schenmes were void as
the law then stood. It is with reference to that situation
that the Orissa Legislature by an amendnment in 1954 of the
1952 Act introduced section 79-Ainto this Act which runs as
fol | ows:

"Notwi t hst andi ng anything contained in any of the other
provisions of this ‘Act or in any judgnment, decree or order
of any court all schenes purporting to have been settled in
pursuance of sections 38 and 39 of the Oissa Hindu
Rel i gi ous Endownents Act, 1939, after the conmmencenent of
the Oissa H ndu Religi ous Endownent s ( Amendrment) Ordi nance,
1953, and before ‘the commencenent of this Act shall be
deened to have been settled under the provisions of this Act
and any person aggrieved by any such schene may within sixty
days from the date of commencenent of this Act prefer an
appeal to the Hi gh Court and such appeal shall be dealt with
and disposed of in the same manner as appeal s provided for
under sub-section (2) of section 44",

This purports to revive the schenmes which were pronounced
to be invalid by the judgnent of this Court and attenpts to
renove the defect noticed in the judgment of this Court by
providing for a regular appeal to the H gh Court against
that very schene wthin 60 days from the date of the

commencemnent of the Act. It may be noticed that the schenes
so revived are only those which were settled after the
conmencenent of Oissa Hi ndu Rel i gi ous Endownent s

(Anmendrent) Ordi nance, 1953, and before the conmmencenent  of
the 1952 Act, i.e., between 16th May, 1953 to 31lst Decenber
1954, (hereinafter referred to as the specified -period).
This was exactly the period within which the anmendment of
1939 Act made in 1953 was in force, abolishing the right of
suit and naking the schene as determ ned by the Comm ssi oner
final and conclusive. Section 79-Ain ternms purports to
revive the invalid schene notwth-

8
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standing any judgment, decree or order of any court, which
nmeans that though a court nay have pronounced the schene  as
void still that is deemed to be alive. It has been
suggested that this is directly flouting the decision of
this Court and that the | egislature has no power to declare
as valid and constitutional what was decided by this Court

as invalid and unconstitutional. But it is to be observed
that the | egislature does not purport to do anything of the
ki nd. What it does is not to deemthe schenes previously

settled as having been validly settled on those very dates,
under the then existing law. This of course is beyond
| egi sl ative conpetence since the legislature has not the
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power to override unconstitutionality as such. But what the
| egislature has purported to do is to take up those very
schemes and deem them to have been settled under the
_provisions of the present Act and thereby to lay them open
to any attack avail abl e under the present |law. Such a pro-
vision is not wuncommon in |legislative practice, and is
enacted in order to avoid the public inconveni ence of having
to re-do what has previously been done. The result of
section 79-A is to treat the schemes framed within the
specified period as schenmes franmed inmediately after the
conmencement of the present Act and to inmpute thereto, by a
fiction, conpliance with the various procedural and other
steps which are requisite under section 42. W can see no
reason for thinking that such a provision is not within the
conpetence of the Legislature. |t has been suggested that
this is really interferingwith the jurisdiction of this
Court under article 32. But there is no substance in that
suggesti on. The right of any person to seek renedy under
article 32 in respect of any violation of his fundanmenta
rights i's in no way curtailed or affected by the fact that
an actual decision of this Court on an application under
article 32 is, in effect, nullified by appropriate and
conpetent |egislative neasures. |ndeed, the right has been
in fact, successfully invoked on the prior occasion and has
again been invoked on the present occasion. If it fails
this time it is not because the right and the renmedy under
59

article 32 have been taken away or affected but because the
unconstitutionality has been renpved. Secti on 79- A,
therefore, is not open to any objection onthe ground of
| egi sl ative i nconpetence.

It has further been urged that to treat the schene
prepared with reference to the Act of 1939 as anmended in
1953 as a schene prepared under the present Act by means of
a fictionis really in the nature of deprivation of certain
advant ages which an aggrieved person would have had if in
fact the schene was settled under (the present Act, and that

therefore such a schene would still operate by way of
unreasonable restriction. This contention is also wthout
substance. It is true that in the present Act the procedure

relating to the schene has four steps which are as foll ows:
(1) The scheme is to be franed by a Conm ssioner, who is, by
appoi ntnent, a judicial officer.

(2) The procedure is, as far as nay be, the sane as that in
the trial of suits.

(3) There is a prelimnary enquiry by the Assistant
Conmi ssi oner .

(4) There is an appeal to the H gh Court.

Qut of these four, the substantial itemis the I'ast one’ and
that has been specifically provided for under section 79-A
and a period of sixty days fromthe date of the comencenent
of the Act has been provided for the right of appeal. | There
can be no conplaint on this score.

It is true that the schemes under the Act then .in
operation, i.e., during the specified period, nmght possibly
have been franed by (a) an executive officer, as also (b) in
pursuance of procedure under the rules framed by the
Executive Governnment which may not approxinmate to that of a
trial of a suit.But this was nerely a theoretica
possibility.In fact, as appears fromthe record and, as
has beenstated to us by the | earned Attorney-General on
behal f of the State and not disputed on the other side, the
Endo wmrent Conmi ssioner during the specified period was a
Subordi nate Judge of the Orissa Judicial Service. The
actual procedure which was in force at the tine wunder the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 12 of 13
rules as then prescribed was also in fact in
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consonance with the trial of suits under the Cvil Procedure
Code. This appears clearly fromrules 51 to 109 of the
Rul es franed by the Government of Orissa, an official copy
of which has been supplied to us in court by the |earned
Attorney-General on behalf of the State. As regards the
provision that the enquiry by the Commi ssioner wunder the
present Act has to be preceded by a prelimnary enquiry by
an Assistant Conm ssioner who is of the rank if a Minsif,
the argument that the deprivation of this feature by the

deemi ng provi si on in_ section 79-A operates to the
di sadvantage of the Mahants is not by any neans a serious
point. It is to be noticed that this is setoff by the fact

that schenmes under the 1939 Act are framed not by the
Conmi ssi oner alone but along with one or nore Governnent
of ficers appointed by the Governnent. W are, therefore,
unabl e to, uphold the contention that the deem ng provision
under 'section 79-A which treats the previous schenes as
schenes. framed -under the present Act results in bringing
about any substantial disadvantages to the detrinment of the
Mahant s. We accordingly hold that section 79-A of the
present Act is not open to any constitutional objection

We are, therefore, clearly of the opinion that sections
42(1)(b), 42(7) and 44(2) as well as section 79-A of the
present Act are not jopen to the constitutional objections
rai sed before us.

It may be nmentioned that in the petitions before us sone
ot her provisions of the present Act have also been
chal | enged as being unconstitutional. But no arguments have
been advanced before us in respect thereof. It my also be
nentioned that the petitions before us have not raised any
guestions relating to the nmerits of the scheme in so far as
any specific provisions thereof may have operated by way of
unreasonable restrictions, in the light of the considera-
tions pointed out by this Court in its judgnent in the
Conmi 8si oner, Hindu Religious Endowrents, Madras v. Sri
Lakshmi ndra Thirtha Swamar of Sri Shirur Mitth(1). Nor
does it appear that any appeal as
(1) [1954] S C.R 1005.
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provided in section 79-A has been filed to the Hi gh Court in
respect of these cases challenging the wvalidity or the
propriety of the wvarious provisions in the schene or
correctness of the decision, express or inplied, on the
basi c facts which are the foundation of the schene
proceedi ngs. We express no opinion on any of these matters.

In the last of the petitions relating to Manapur Math, the
facts appear to be slightly dissimlar but this nakes no
substantial or material difference. In that case the
original scheme was one framed under sections 38 and 39 of
the 1939 Act as they stood before their anendnent in 1953
which provided for a right of suit. The scheme itself was
dated the 22nd May, 1948. Previous to the framng of the
schene there appears to have been a claimby the Mahant that
the institution was a private one and not a public one and
that it did not fulfil the definition of the word "Math"
under the Act. There appears to have been a conprom se
between the then Mahant and the public of the village in
which the Math is situated, who were interested in the Math.
The conpronise was to the effect that the institution was to
be declared a Math but that the then Mhant was to be
recogni sed as the hereditary trustee t her eof . Thi s
conprom se was recogni sed by the Conmi ssioner by his order
dated the 12th May, 1947, formally naking the above
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declarations. It was on the basis of this that, later on, a
schene was franed on the 22nd May, 1948. It does not appear
that the Mahant filed any suit which was then available to
hi m But it is stated to us by the |earned Advocate
appearing for the petitioner that an application was filed
in the Hgh Court for a wit to qudsh the schene, and that
it was dismssed by the H gh Court on the 16th Novenber,
1954. The schene becane final under the original Act of
1939 as it stood before the 1953 anmendnent. Obviously, with
reference to the facts of such a case, no argunent of the
kind that has been addressed to us in the other four
petitions was avail abl e.

In the result, therefore, all the five petitions nust be
di sm ssed with costs.
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