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W TH

ClVIL APPEAL NO. 4102 OF 2006
[Arising out of SLP (Civil) No. 843-844 of 2006]

S.B. SINHA, J :

Leave granted .in S.L.Ps.

These appeal s involving common questions of |aw and fact and
havi ng arisen froma common judgnment were taken up for hearing
toget her and are bei ng disposed of by this conmon judgnent.

One M Obal appa was the owner of the property.  He had three
sons, viz., Nagappa, Obal appa and Kadarappa. M Obal appa died in
1889. Nagappa separated hinself in the year 1913. /Obal appa and
Kadar appa were, thus, in joint possession of the properties in suit.
Obal appa died in 1949. He had no issue. The plaintiffs-respondents are
said to be the heirs of the natural daughter of Kadarappa, viz., N rmala.
Al |l egedly, she was adopted by Ooal appa during hislife time. Kadarappa
died in 1961 | eaving seven sons and one daughter N rmala, whose heirs
and | egal representatives of the plaintiffs clainmed thenselves, she died in
the year 1999. The children of Kadarappa, Gurudas and Qthers, and their
sons, Sagunarthy and Shivarthy, are the Appellants in " Cvil Appeals
arising out of SLP (C) No. 12 of 2006 and 843-44 of 2006 respectively.

The properties involve Survey No. 97/2 O d No. 46-C,
Doddabyl akhana, Lal bagh Road, Bangal ore and Survey No. 66 and 75/ 1,
Sarakki, Uttarhalli Hobli, Bangal ore.

The purported adoption of Nirmala by Obalappa is in question in
the suit. It is, however, not in dispute that on or about 12.9.1947,
nal appa had executed a deed of gift in favour of N rmala showi ng her as
daught er of Kadarappa but under his guardi anshi p whereas the heirs of
Nirmala clainmed that Nirmala inherited the property on his death, which
as noticed hereinbefore took place in 1949. According to the Appellants,
the joint famly property devolved by survivorship to Kadarappa. A
purported partition took place between Kadarappa and his sons on
15.6.1954. N rnmala was not given any share therein. It is stated that she
was not entitled thereto.

The property bearing Survey No. 97/2 is said to have been acquired
by Brahmanandadas by way of a deed of sale executed by Khaja
Ghul am Sheriff from 18.07.1955. It is furthernore not disputed that
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Kadr appa has transferred three properties in favour of Nirmala as a

trustee, referring her to be the foster daughter of Cblappa and descri bing
the said properties to be held in trust. The Appellants herein contend that
Nirmala, during her life time, never clained to be an adopted daughter

and she did not have any interest in the joint fanmily properties. |In fact in
a wit petition questioning acquisition of sonme properties which were the
subject matter of wit petition No. 15217-21 of 1987, she had all egedly
adnmtted that the properties which were subject matter of acquisition were
separate and distinct.

The claimthat Nirmal a was the adopted daughter, however, was
specifically pleaded by the plaintiffs.

The suit was filed by the Respondents on 7.09.2000 wherein the
following reliefs were prayed for:

"WHEREFOR, the plaintiff prays for a judgnent
and decree for partition of their share in the
schedul e property:

a) Directing the partition of the suit Schedul e
and to allot themin favour of plaintiffs
b) Restrai n the defendants, their agents or any

person claimng through fromalienating the suit
properties, by granting an order of permanent

i njunction.

c) To order directing enquiry into nesne
profits under order XX Rule 12 Code of Civi
Procedur e.

d) Awar ds costs of this suit and

e) Grant such other relief/s, at this Hon ble

Court deens fit to grant under the facts and
circunst ances of the case, in the interest of
justice."

The said reliefs were clained - inter alia on the prem se that N rmal a
was the adopted daughter of Obal appa. However, an application for
amendnment of plaint was filed on or about 5.08.2002 stating that the
parties being belonging to Brahnp Sanaj faith, N rmala couldclaimas
nat ural daughter of Kadarappa. |In the said application for anmendnent,
however it was averred that N rnal a was adopted when she was about
three years ol d.

It is relevant to nention that in the original plaint the subject matter
thereof was : (i) a self acquired property of Obal appa; (ii) the properties
transferred by Kadarappa; and (iii) new properties acquired by the famly.
However, in the amended plaint, the properties allotted to Kadarappa and
joint famly purportedly not partitioned in 1954 had al so been included as
Schedul e D and E of the Plaint.

An application for injunction was filed and by an order dated
16. 01. 2003, the Appellants herein were restrained in dealing with the
properties directing:

"I A, No. 1 is allowed. No costs.

Order of temporary injunction is passed in
favour of the plaintiffs restraining defendant No.
25 from putting up any construction on Item No. 1
of Schedule A and further not alienate any portion
thereof in favour of any one by hinself or through
hits agents.

I.A. No. Xl is allowed. No costs.

Order of tenporary injunction is passed in
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favour of the plaintiffs restraining the defendants,
their nmen, fromalienating or altering the nature of
the suit schedul e properties.”

On or about 18.03.2003, the High Court passed an interim order
directing that no alienation would take place, save and except the share of
the buil ders.

The said order was nodified by an order dated 29.09. 2005
directing that the devel opment of the said property would be subject to
restriction in regard to dealing therewith. An application for nodification
of the said order was filed which has been dism ssed by an order dated
15. 11. 2005.

M. Mikul Rohtagi and Dr. Rajeev Dhawan, |earned senior
counsel appearing on behalf of the Appellants, inter alia would submt
that the H gh Court misdirected itself in passing the inpugned order
restraining the Respondents in alienating the property. The |earned
counsel woul'd urge that the properties shall be allowed to be utilized as
the constructions thereof had been pernmitted to be conpl et ed.

M. Rohtagi, at the outset, offered that the nunber of apartnents
constructed on the disputed | and being 59 and the buil ders having been
permtted to di spose of their share, only 21 flats remain to be sold, and
thus having regard to the claimof the plaintiffs- respondents, the order of
injunction may be confined to only 3 flats.

The subm ssion of Dr. Rajeev Dhawan, on the other hand, was that
the property which was the subject matter of Civil Appeal arising out of
SLP(C) Nos. 843-44 of 2006 being self-acquired property and being
commercial in nature, the sane may be allowed to be transferred subject
to the condition that 50% of the rents and other profits arising out of the
same upon deducting the expenses may be directed to be deposited.

The subm ssions raised on behalf of the Appellants are:

(i) The suit was barred by linitation

(ii) Nirmal a having admitted the nature of her interest in wit petition
No. 15217-21 of 1987, the plaintiffs \026 respondents coul d not take a
stand contrary thereto or inconsistent therewth.

(i) Adoption of N rmala by oal appa has neither been proved nor was
perm ssible in | aw.

(iv) The question of there being joint famly would not arise, having
regard to the fact that the properties had been transferred in the

year 1954, and, thus, the share of Nirmala woul'd be only 1/64th. In

any event, Nirmala has no interest in the self-acquired properties of
the parties.

M. Mahabir Singh, |earned senior counsel appearing on behal f of
t he Respondents, however, would not agree to the said offer. The |l earned
counsel contended that both the Trial Judge as also the Hi gh Court having
found that the plaintiffs not only have a prinma facie case but al so bal ance
of convenience lay in their favour, this Court should not exercise its
di scretionary jurisdiction under Article 136 of the Constitution of India.
The | earned counsel urged that froma perusal of the records, it would
appear that the learned Trial Judge as also the Hi gh Court had taken
serious note of the conduct of the Appellants herein insofar as they
di sposed of some properties in violation of the order of status quo passed

by the court. It was argued that the question as regard illegality of
adoption cannot be permitted to be raised for the first tinme before this
Court. In any event, the Appellants having filed an application for

rejection of the plaint in ternms of Order VII, Rule 11 of the Code of G vi
Procedure, the same having been di smssed, they should not be pernitted
to raise the said contention once again. It was contended that before the
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appel l ate court an interimorder was passed on the basis of agreenent
between the parties, it is, therefore, inequitable to allow the parties to take
a different stand before this Court.

VWi | e considering an application for injunction, it is well-settl ed,
the courts woul d pass an order thereupon having regard to:

(1) Prima facie
(ii) Bal ance of conveni ence
(iii) Irreparable injury.

A finding on 'prima facie case’ would be a finding of fact.
However, while arriving at such finding of fact, the court not only nust
arrive at a conclusion that a case for trial has been made out but al so other
factors requisite for grant of injunction exist. There may be a debate as
has been sought to be raised by Dr. Rajeev Dhawan that the decision of
House of Lords in American Cyanamid v. Ethicon Ltd. [1975] 1 All ER
504 woul d have no application ina case of this nature as was opi ned by
this Court in Colgate Palnolive (India) Ltd. v. Hi ndustan Lever Ltd.
[(1999) 7 SCC 1] and S.M Dyechem Ltd. v. Cadbury (India) Ltd. [(2000)
5 SCC 573], but we are not persuaded to del ve thereinto.

We may only notice that the decisions of this Court in Colgate

Pal mol i ve (supra) and S.M Dyechem Ltd (supra) relate to intellectua
property rights. The question, however, has been taken into consideration
by a Bench of this Court in Transm ssion Corpn. of A P. Ltd. v. Lanco
Kondapal i Power (P) Ltd. [(2006) 1 SCC 540] stating:

"The Respondent, therefore, has raised triable
i ssues. What woul d constitute triable issues has
succinctly been dealt with by the House of Lords
inits well-known decision in Anerican Cyanam d
Co v. Ethicon Ltd. [(1975) 1 AER 504], hol ding

"Your Lordships should in my view take
this opportunity of declaring that there is no such
rule. The use of such expressionias "a probability’,
"a prima facie case’, or "a strong prinma facie case
in the context of the exercise of a discretionary
power to grant an interlocutory injunction |leads to
confusion as to the object sought to be achi eved by
this formof tenporary relief. The court no doubt
must be satisfied that the claimis not frivol ous or
vexatious; in other words, that there is a serious
guestion to be tried."

It was further observed

"Where other factors appear to be evenly bal anced
it is a counsel of prudence to take such neasures as
are calculated to preserve the status quo. If the
def endant is enjoined tenmporarily from doi ng
somet hing that he has not done before, the only
effect of the interlocutory injunction in the event of
his succeeding at the trial is to postpone the date at
which he is able to enbark on a course of action
whi ch he has not previously found it necessary to
undert ake; whereas to interrupt himin the conduct
of an established enterprise would cause nuch
greater inconvenience to himsince he would have
to start again to establish it in the event of his
succeeding at the trial

* * *
The factors which he took into consideration, and
in my view properly, were that Ethicon s sutures
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XLG were not yet on the market; so that had no
busi ness whi ch woul d be brought to a stop by the
injunction; no factories would be cl osed and no
wor kpeopl e woul d be thrown out of work. They

hel d a domi nant position in the United Ki ngdom

mar ket for absorbabl e surgical sutures and adopted
an aggressive sales policy."

W are, however, not oblivious of the
subsequent devel opment of |aw both in England as
well as in this jurisdiction. The Chancery Division
in Series 5 Software v. Clarke [(1996) 1 All ER
853] opi ned:

"I n many cases before Anerican Cyanamid the

prospect of success was one of the inportant

factors taken into-account in assessing the bal ance
of convenience. The courts would be less willing

to subject the plaintiff to the risk of irrecoverable
| oss which woul d befall himif an interlocutory

i njunction was refused in those cases where it
thought he was likely towin at the trial than in
those cases where it thought he was likely to |ose.
The assessment of the prospects of success

therefore was an inportant factor in deciding

whet her the court shoul d exercise its discretion to
grant interlocutory relief. It is this consideration
whi ch American Cyananid is said to have

prohibited in all but the nbpst exceptional case. So
it is necessary to consider with some care what

was said in the House of Lords on this issue."

In Colgate Pal molive (India) Ltd. v.
Hi ndustan Lever Ltd. [(1999) 7 SCC1], this Court
observed that Laddie, J. in Series 5 Software
(supra) had been able to resolve the issue without
any departure fromthe true perspective of the
judgrment in Anerican Cyananmid. [In that case,
however, this Court was considering a matter
under Monopolies and Restrictive Trade Practices
Act, 1969.

In SSM DyechemLtd. v. Cadbury (India)
Ltd. [(2000) 5 SCC 573], Jagannadha Rao, J. in a
case arising under Trade and Merchandi se Marks
Act, 1958 reiterated the sane principle stating that
even the conparative strength and weaknesses of
the parties may be a subject matter of
consi deration for the purpose of grant of injunction
intrade mark nmatters stating

"21\005Therefore, in trademark matters, it is now
necessary to go into the question of "conparable
strength" of the cases of either party, apart from
bal ance of convenience. Point 4 is decided
accordingly."

The said decisions were noticed yet again in
a case involving infringenent of trade mark in
Cadila Health Care Ltd. v. Cadila Pharnaceuticals
Ltd. [(2001) 5 scC 73]."

Wi |l e considering the question of granting an order of

i njunction

one way or the other, evidently, the court, apart fromfinding out a prinma
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facie case, would consider the question in regard to the bal ance of

conveni ence of the parties as also irreparable injury which mght be
suffered by the plaintiffs if the prayer for injunction is to be refused. The
contention of the plaintiffs nmust be bona fide. The question sought to be
tried nmust be a serious question and not only on a mere triable issue. [See
Dorab Cawasji Warden v. Coom Sorab Warden and Qthers , (1990) 2

SCC 117, Dal pat Kumar and Another v. Prahlad Singh and thers (1992)

1 SCC 719, United Comercial Bank v. Bank of India and Qthers (1981)

2 SCC 766, Cujarat Bottling Co. Ltd. and Qthers v. Coca Cola Co. and

QO hers (1995) 5 SCC 545, Bina Murlidhar Hendev and Qthers v.

Kanhai yal al Lokram Hendev and Others (1999) 5 SCC 222 and

Transm ssion Corpn. of A P. Ltd (supra)]

M. Mahabir Singh may not be right in contending that the
adoption of N rmala was never in question. 1In fact, the Trial Court inits
j udgrment noticed:

"\ 005Hence, if the famly of Cbal appa had foll owed
Brahnmo Sammj, Kadarappa coul d not have get any
property by survivorship and the adoption of
Nirmal a Dhari is valid under law. Under the

ci rcunstances, the issue as'to the ancient Hi ndu
Adoption has to be i'nvestigated during the trial
The plaintiffs have established a trivial case i.e.
prima-facie case in nmy opinion."

Wiile arriving at the said finding, the court referred the follow ng
passage from Mayne's Treati se on-H-ndu Law and Usage, 13th edition
pages 429-430:

"Adoption of daughters \026 Nandapandita in his
Dattaka M mamsa woul d construe 'putra” (or son)

as including a daughter and he draws the inference
that on failure of a daughter, a daughter of another
could be adopted. He supports his conclusion by
referring to ancient precedents, such as the
adopti on of Shanta, the daughter of King

Dasarat ha by King Lomapada and the adoption of
Pritha or Kunti, the daughter of Sura by Kunti
Bhoja. This viewis sharply criticized by

Ni | akantha in the Vavahara Mayukha. It is now
settled that the adoption of a daughter is invalid
under the Hindu | aw. "

(Underlining is ours for enphasis)
However, it appears that the | earned Judge m ssed the |ast sentence
of the said passage i.e. "It is now settled that the adoption of a daughter
is invalid under the H ndu | aw. "

Even otherwi se prina facie, N rnala does not appear to have been
adopt ed by Obal appa which is evident fromthe deed of gift executed by
him Even in the transfer deed executed by Kadarappa, N rmala was
descri bed as a foster daughter of Obal appa and not as an adopted
daught er.

To prove valid adoption, it would be necessary to bring on records

that there had been an actual giving and taking cerenony. Performance
of "datta homami was inperative, subject to just exceptions. Above all
as noticed hereinbefore, the question would arise as to whether adoption
of a daughter was permissible in | aw

In Mulla s Principles of Hndu Law, 17th edition, page 710, it is
st at ed:
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"488. Cerenpnies relating to adoption \026 (1) The
cerenonies relating to an adoption are \026

(a) the physical act of giving and receiving,
with intent to transfer the boy fromone fanmly into
anot her;

(b) the datta homam that is, oblations of
clarified butter to fire; and

(c) ot her mnor cerenonies, such as putresti jag
(sacrifice for nmale issue).

(2) They physical act of giving and receiving is

essential to the validity of an adoption;

As to datta homamit is not settled whether
its performance is essential to the validity of an
adoption in every case.

As to the other cerenonies, their
performance is not necessary to the validity of an
adopti on.

(3) No religious cerenonies, not even datta
homam ' are necessary in the case of Shudras. Nor
are religious cerenpni es necessary anongst Jains
or in the Punjab."

In Section 480 of the said treatise, it is categorically stated that the
person to be adopted nust be a nale.

Prima facie, therefore, Nirnmala was not validly adopted daughter
of Obal appa. |If that be so, she would inherit only the property which fel
to the share of Kadarappa on partition. N rmla as a daughter of
Kadarappa can claiminterest in his share in the properties only. 1In terms
of Section 8 of the Hindu Succession Act, as Kadarappa died in the year
1961, she will have 1/8th share but what was the extent of Kadarappa's
property would inevitably depend upon the effect of deed of partition
executed by the parties in the year 1954. However, as the matter is
required to be dealt with by the Trial Court finally, we do not intend to
say anything further at this stage | est we may be understood to have
expressed our views one way or the other

At the stage of grant of injunction, however, the effect of disnissa

of an application under Oder VII, Rule 11 of the Code of Civil Procedure
woul d not be of much significance. The plaint in question could not

have been rejected under Order VII, Rule 11 of the Code of G vi

Procedure. The Court at that stage coul d not have been gone into any

di sputed question of fact but while passing an order on grant of injunction
i ndi sputably it can. |In other words, while naking endeavours to find out

a prima facie case, the court could take into consideration the extent of
plaintiffs’ share in the property, if any.

It is no doubt true in view of several decisions of this Court, sone

of which has been referred to in Transm ssion Corpn. of A P. Ltd (supra)
that an appellate court would not ordinarily interfere with but then there
are certain exceptions thereto.

In Board of Control for Cricket in India and Another v. Netaji
Cricket Cub and OGthers [(2005) 4 SCC 741], it has been hel d:

"95. Furthernore, the inpugned order is

interlocutory in nature. The order is not wholly

wi thout jurisdiction so as to warrant interference of
this Court at this stage. The Division Bench of the

Hi gh Court had jurisdiction to admt the review
application and exam ne the contention as to

whet her it can have a rel ook over the matter. This
Court, it is trite, ordinarily would not interfere with
an interlocutory order admtting a review petition

The contentions rai sed before us as regards the
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justification or otherw se of the Division Bench
exercising its power of review can be raised before
it. Furthernmore, the Court having regard to cl ause
(ii) of its order dated 29-9-2004 may have to
consider as to whether the election was held in
accordance with the constitution of the Board and
the Rules and Bye-laws franmed by it."

In this case, in our opinion, the courts bel ow have not applied their
m nd as regards bal ance of conveni ence and irreparable injury which may
be suffered by the Appellants. The question which may be posed is what
woul d happen if the plaintiffs’ suit is to be dismssed or if their share is
found only to be 1/64th ? Prinma facie their share is not nore than 1/8th in
the properties in suit.

The properties may be val uable but would it be proper to issue an

order of injunction restraining the Appellants herein fromdealing with
the properties in any manner whatsoever is the core question. They have
not been able to enjoy the fruits of the devel opnent agreenments. The
properties have not been sold for a long time. The comrercial property
has not been put to any use. The condition of the properties being
remai ni ng whol Iy unused coul d-deteriorate. These issues are rel evant.
The courts bel ow did not pose these questions unto thensel ves and, thus,
m sdirected thensel ves in | aw

Anot her question of some inportance which was required to be

posed and answered was as to whether in-a situation of this nature the
plaintiffs would be asked to furni sh any security in the event of disnissa
of the suit in respect of any of ‘the properties would the defendants be
sufficiently conmpensated? W have asked M. Mahabir Singh as to

whet her his clients were ready and willing to furnish any security. He
responded in the negative.

The conduct of the defendants was indisputably relevant as has
been held by this Court in Gujarat Bottling Co. Ltd. (supra) in the
followi ng termns
"47. In this context, it would be(relevant to
mention that in the instant case GBC had
approached the Hi gh Court for the injunction
order, granted earlier, to be vacated. Under Order
39 of the Code of Civil Procedure, jurisdiction of
the Court to interfere with an order of interlocutory
or tenporary injunction is purely equitable and,
therefore, the Court, on being approached, wll,
apart from other considerations, also |ook to the
conduct of the party invoking the jurisdiction of
the Court, and may refuse to interfere unless his
conduct was free fromblanme. Since the relief is
whol ly equitable in nature, the party invoking the
jurisdiction of the Court has to show that he
hi nsel f was not at fault and that he hinmself was
not responsible for bringing about the state of
thi ngs conpl ai ned of and that he was not unfair or
inequitable in his dealings with the party agai nst
whom he was seeking relief. H's conduct should
be fair and honest. These considerations will arise
not only in respect of the person who seeks an
order of injunction under Order 39 Rule 1 or Rule
2 of the Code of Gvil Procedure, but also in
respect of the party approaching the Court for
vacating the ad interimor tenporary injunction
order already granted in the pending suit or
proceedi ngs. "
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In Board of Control for Cricket in India (supra), it is stated:

"96. The conduct of the Board furthernore is not
above board. The manner in which the Board had
acted | eaves nmuch to desire."”

But, then conduct of the plaintiffs would also be relevant. The
court while granting an order of injunction, therefore, would take into
consi deration as to whether the plaintiffs have pre-varicated their stand
fromstage to stage. Even this question had not been adverted to by the
| ear ned courts bel ow.

Wi | e doing so, the courts, as has been noticed in Dhariwal
I ndustries Ltd. and Another v. M S.S. Food Products [(2005) 3 SCC 63]
wher eupon M. Mahabir Singh relied upon, would | ook into the
docunents produced before the Trial Court as also the Appellate Court in
terms of Order 41, Rule 27 of the Code of Civil Procedure but the sane
woul d not ‘mean that this Court must confine itself only to the questions
whi ch wer'e rai sed before the courts bel ow and preclude itself from
consi dering other rel evant questions although explicit on the face of the
records. Questions of law in-a given case may be considered by this
Court al though raised for the first tine. The question as to whether this
Court would permt the parties to raise fresh contentions, however, mnust
be based on the materials placed on records.

Having regard to the facts and circunstances of this case, we are of
the opinion that the ' interest of justice would be subserved if these appeals
are di sposed of with the follow ng directions:

l. (i) The Appellants in Civil Appeal arising out of SLP (C) No. 12
of 2006 will be permitted to sell 18 flats in'their possession. The
plaintiffs- respondents would be shown all the 21 flats and they

may choose any of the 3 flats, whereuponthey may offer to

purchase the said flats thenmselves. In the event such an offer is
made, the same shall be sold at the price which is being offered by
the Appellants to any other buyer. (ii) While transferring the flats,
however, the Appellants must indicate to the buyer that the sane

shall be subject to the ultimate result of the suit. (iii) The
Appel |l ants nmay choose, in the event the Respondents fail and/or

negl ect to exercise their option, to keep 3 flats with themsel ves.

(iv) They, however, may sell the same, if they choose to do so in
presence of one of the officers of the court who nmay be appointed

for the purpose of fixing the nmarket price thereof.  However, the
price fetched by way of sale of three flats shall be invested ina
fixed deposit in a nationalized bank and the interest accruing

t hereupon shall enure to the benefit of successful party in the suit..
. (i) The Appellants in Gvil Appeal arising out of SLP (C) Nos. 843-
44 of 2006 may |l et out the comercial property in their possession
However, as offered by the Appellants thensel ves, they shal

deposit 50% of the anpunt after deducting expenditure therefrom

and the requisite anbunt of tax in a fixed deposit in a nationalized
bank as may be directed by the | earned Trial Judge. (ii) Even for

the sai d purpose, a receiver may be appointed by the | earned Tri al
Judge.

[l It would be open to the |earned Trial Judge to pass any other or
further order if and when any occasion arises therefor.

V. We are inforned that the plaintiffs have filed affidavits of their
wi tnesses. The learned Trial Judge may conpl ete the hearing of

the suit as expeditiously as possible. Save and except for cogent
reasons, the hearing of the suit may not be adjourned. W would
request the learned Trial Judge to dispose of the suit expeditiously
and preferably within six nmonths fromthe date of receipt of a copy

of this order.
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The appeals are allowed to the extent nentioned herei nabove.
Costs of these appeals shall abide by the result of the suit.




