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ACT:

Code of Crimnal Procedure, 1973-S.433A-Wether bars
rel ease of an adol escent offender transferred to Borsta
School under s.10-A of the Andhra Borstal Schools Act, 1925,
as anended, after he has attained age of 23 years.

Andhra Borstal Schools Act, 1925-S 10-A introduced by
the Madras Borstal Schools (Anendnent) Act, 1939 (Madras Act
X1l of 1939)-S. 10-A not affected by S. 433A of the Code of
Crimnal Procedure, 1973 and nust be given full affect to.

HEADNOTE

The respondent, an adol escent,  was convicted for an
of fence puni shable wunder section 302 of the Indian Pena
Code and sentenced to inprisonment for life. After the
respondent had undergone the sentence for a few nonths in a
prison, he was ordered to be detained in a Borstal Schoo
under an order made by the appellant State Government under
section 10-A of the Andhra Borstal Schools Act, 1925
(hereinafter referred to as ’'the Act’) to serve unexpired
portion of the sentence till he attained the (age of 23
years. Since the respondent was not released on his
attaining the age of 23 years, the respondent filed a habeas
corpus petition in the H gh Court. The Hi gh Court allowed
the petition and directed the appellant to release the
respondent. Hence this appeal by the State Governnent by
speci al |leave. The appellant contended that in view of the
mandate of section 433A of the Code of Crimnal Procedure,
1973 any person who was sentenced to inprisonnent for life
for an offence for which death was one of the punishnents
provided by law could not be rel eased from prison unless he
had served at |east 14 years of inprisonnent even though by
an order made under section 10-A of the Act he had been
detained in a Borstal school

Di sm ssing the appeal
N

HELD: The appellant’s contention overlooks the words
"prison’ and ’inprisonnent’ in section 433A of the Code and
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the effect of an order nade by the State Governnent under
section 10-A of the Act read with section 8 thereof. Entry 4

of List Il of the Seventh Schedule to the Constitution which
reads as "4. Prisons, reformatories, Borstal institutions
and other institutions of a like nature, and persons

det ai ned t herein. al so makes a distinction between a
prison and a Borstal institution. Section 433A of the Code
refers to a person who is actually undergoing inprisonment.
As soon as order is made under s. 10-A of the Act

730

in respect of a person who is sentenced to inprisonnent for
life, and he is sent to a Borstal school pursuant thereto,
he ceases to be a prisoner undergoing inprisonnment. He woul d
be a detenu in a Borstal school and the provisions of
section 8 of the Act will have to be given their full effect
in his case also. It is true that there is sone apparent
contradiction between the two sentences of section 10-A But
having regard to the object of the Ilegislation and the
neaning of the words 'as if’ “in the second sentence, we
shoul d extend all the privileges available to an offender
det ai ned under— section 8 “of the Act to a prisoner who is
directed to be transferred toa Borstal school under section
10 A.  Under section 8 of ~the Act the person detained in a
Borstal school canbe kept there for a maxi mum period of
five years and in/'no case after he has attained 23 years of
age. There is no provision for sending himback to prison

except section 14 of the Act which will not be applicable to
a person agai nst. ‘whom no report is nmade by t he
Superintendent of a Borstal school as stated therein. |If

section 14 of the Act is inapplicable thereis no |legal way
in which he can be sent back to prison to -satisfy the
requi renents of section 433A of the Code,  Myreover, an
anomal ous situation which arises inthe -case of ‘a person
sent to a Borstal school under section 10-A of the Act is
that if the period of detention in a Borstal school is not
to be counted as the period of inprisonnent @ because
detention is ordered in lieu of ( inprisonment and because
Borstal school is not a prison then such person cannot claim
by way of credit the period of detention in a Borstal schoo

whil e conmputing the fourteen years of inprisonment nentioned
in section 433A of the Code. |If that is so, -should  he
undergo an extra period of inprisonment —equivalent to the
period of his detention to make good the deficiency to
satisfy the requirenents of that section ? That would hardly
be a proper thing to be denmanded of him

[ 743F-H, 744A-E]

Enperor v. Lakshman Shivram A l.R 1933 ~Bom 461
(FB), referred to

Inre T. Muniratnam Reddi & Anr., A |l.R 1955 Andhra
118. In re. Krishnaswani alias Kittan, A l.R 1949 Mad, 109.
In re. Periyaswam Asari, A l.R 1949 Mad. 223 and Kesavan
v. State of Kerala, 1957 K L.G 1049, overrul ed.

If every person who is transferred under section 10-A
of the Act to a Borstal school is to remain there until he
serves out the entire period of inprisonment for life, the
Borstal school would soon becone a prison consisting of
"lifers’ and its other inmates who are detained under
section 8 of the Act would be keeping conpany with adult
of fenders, thus defeating the very object of establishing a
Borstal school. The Court should as far as possible avoid a
construction which wll nmake the legislation futile. The
second reason is that the words 'as if’' appearing in the
second sentence in section 10-A nake it a deening provision
and such deening provision should in law be carried to its
| ogi cal end. [740E-Q
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East End Dwnellings Co. Ltd. v. Finsbury Borough
Council, [1952] A.C. 109 at p. 132. referred to.

731

If a person detained in a Borstal school under section
10-A of the Act is to be re-transferred to the prison after
he serves out the full term of detention in the school it
will defeat the very object and purpose of the Act of
providing for detention of young offenders in a Borsta
school for the purpose of reformation and rehabilitation of
such offenders and that person who is detained in a Borsta
school has to be released if he has conpleted 23 years of
age. [741G H|

Bondi | i Jagannath Singh v. The Governnent of Andhra
Pradesh. 1983 (2) Andhra Pradesh Law Journal 262, upheld.

In the instant case, the Andhra Borstal Schools Act,
1925, which specifically deals wth the case of a snal
section of persons nanely adolescent offenders traceable to
the | egislative power derived fromthe expressions 'Prisons’
and 'Borstal institutions’ in Entry 4 of the State List and
which is " alocal law, prevails on all the provisions of the
Code including section 433A of the Code as there is no
provi si on which excludes the operation of the Act which
deals with Borstal institutions. Section 433A of the Code
was i ntroduced not to set at naught provisions |like section
10-A of the Act /'which dealt wth a special class of
of fenders |i ke adolescent offenders but only to regulate
capricious and arbitrary decisions under section 432 of the
Code and the remi ssion rules sonetines reduci ng the sentence
of inprisonment for life inposed on persons who had been
convicted for capital offences but had been sentenced to
i mprisonnent for |ife to short periods like five to six
years. |[747E-H|

Maru Ram etc. etc. v. Union of India & Anr., \[1981] 1
S.C.R 1196, explained and di stingui shed:

Section 433A of the Code would not operate in respect
of persons dealt w th under section 10-A of the Act and that
Parlianment never intended while (enacting section /'433A to
deny the benefit available to adolescent offenders / under
section 10-A of the Act. Therefore, section 10-A of the Act
remains uninpaired and it has to be given full effect even
after the enactnent of section 433A of the Code. [749C D

In re Ganapati, 1983 Crimnal Law Journal 509;
overrul ed.

Kunwar Bahadur & Ors v. State of Utar Pradesh, AR
1979 S. C. 1509, referred to.

(Per Sabyasachi Mukharji, J.)

There is sonme anomaly in section 10-A of “the Andhra
Pradesh Borstal Schools Act, 1925. It enmpowers the State
Governnment to ’'transfer adol escent offenders sentenced to
transportation to Borstal School’. It further provides that
if the State CGovernnent is satisfied that any adol escent
of fender might with advantage be detained in Borstal School
direct that such offender shall be transferred to a Borsta
School, "there to serve the whole or any part of the
unexpi red residue of the sentence’. (enphasis supplied). The
section further stipulates that the provisions of the said
Act should apply to such offender 'as if
732
he had been originally sentenced to detention in a Borsta
School”. My learned brother has, wth the aid of the
principle enunciated by Lord Asquith in East End Dwel |l ings
Court. Ltd. v Finsbury Borough Council, deened that the
original sentence of transferring the petitioner to a
Borstal School has been passed by the Court at the tinme of
i mposi ng sentence originally. But in fact in passing the
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order under section 10-A expression used by the State
Covernment is that the person concerned should be detained
in 'Borstal School’ to serve the unexpired portion of the
sentence till he attains the age of 23 vyears. So the
sentence actually passed by the enabling section by the
State Governnent directs the detenu 'to serve the unexpired
portion of the sentence’. Therefore we have to deemas if
the sentence was passed by the court at the tine of the
passing of the original sentence by the court. In a nmatter
of this nature, the statute should be nore specific and in
that view of the matter, the CGovernnment shoul d consider the
guestion of either altering the | anguage of section 10-A of
the Act or be nore specific while passing any orders under
section 10. A of the. [750E-H

East End Dwellings Co.  v. Ltd. v. Finsbury Borough
Council, [1952] Appeal Cases 109 at p. 132, referred to.

JUDGMVENT:

CRI M NAL -APPELLATE JURI SDI-CTION: Crimnal Appeal No.
254 of 1984.

Appeal by Special |leave fromthe Judgnment and order
dated the 29th Novenber, 1983 of the Andhra Pradesh Hi gh
Court in WP. No. 6601 of 1983

P. Ram Reddy, G/ Narasinhlu for the Appellant.

A. Subba Rao for the Respondent.

The foll owi ng Judgnents were delivered

VENKATARAM AH, J.. The main question involved in this
appeal by Special Leave is whether on the comng.into force
of section 433A of the Code  of Crimnal~ Procedure, 1973
(hereinafter referred to as ’'the Code') ~an adol escent
of fender who is sentenced to inprisonnent for Iife on being
convicted of an offence for which death is also one of the
puni shments prescribed by law and who later on is by an
order made by the State Government directed to be sent to a
Borstal School wunder section 10<A of the Andhra Borsta
School s Act, 1925 (hereinafter referred to as "the Act’) is
liable to be kept in a Borstal School or in _-a prison at
| east for a period of fourteen years.

733

The respondent Val | abhapuram Ravi was born or April 28,

1960. Unfortunately owing to an incident which took place

when he was still in his teens, he was convicted of  an
of fence puni shable under section 302 of +the |Indian Pena
Code and sentenced to inprisonment for life on April 29,

1980 in the Sessions Case No. 51 of 1980 on the file of the
Sessions Judge, QGuntur in the State of Andhra Pradesh. On
Septenber 12, 1980 the State Governnent of Andhra Pradesh on
being satisfied that it would be to the advantage of the
respondent if he was transferred to a Borstal School nade an
order under section 10-A of the Act in GO R. No. 2394
Hone (Prisons-B) Department dated Septenmber 12, « 1980
directing that he should be detained in a Borstal School to
serve the unexpired portion of the sentence till he attained
the age of 23 years. Accordingly he was transferred to the
Borstal School at Visakhapatnam on October 14, 1980. The
respondent was classified as a Special Star Gade Inmate
which was the highest <classification on the basis of
i ndustrious and good conduct under section 19-C of the Act.
Since he was not released on his attaining 23 years of age
on April 28, 1983 in accordance with the decision of the
H gh Court of Andhra Pradesh in Bondili Jagannath Singh v.
The CGovernnent of Andhra Pradesh he sent a letter to the
H gh Court of Andhra Pradesh requesting it to issue a wit
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of habeas corpus to the State Governnent to rel ease him The
High Court treated the letter as a wit petition and after
hearing the State CGovernment passed an order on Novenber
29,1983 in Wit Petition No. 6601 of 1983 directing the
States Government to release the respondent. Aggrieved by
the decision of the H gh Court, the State GCovernnment has
filed this appeal under Article 136 of the Constitution

Oning to the persistent efforts of public spirited
persons like Sir Evelyn Ruggles-Brise (1857-1937) and the
agitation which was carried on by |eading menbers of the
conmunity two public enquiries were instituted in England in
the year 1894 into the admnistration of prisons. The
enquiries revealed that in England annually about 20,000
young crimnals belonging to the age group of 16 to 21 were
being adnmtted into prison by the end of the last century
and that it was necessary to find a renedy to prevent the
inflow of such large nunmber of youngnen into the prisons
| est they  should turn out to be professional crimnals in
| ater years on account of the pernicious
734
i nfluence the prison life  and the ~close association wth
other adult prisoners would “have on them This led to the
passing of two laws by the British Parliament, namely, the
Prevention of Crine (Borstal) Act, 1908 and the Children
Act, 1908. These laws were followed by the Crimnal Justice
Acts of 1948,1961 and 1972 and the Children and Young
Persons Act, 1969 and each of them nade detailed provisions
for dealing with ‘young or adolescent offenders. The
principle underlying ‘these laws was that if children or
adol escents found to be gquilty  of offences by crimna
courts were in lieu of ordinary sentence of -inprisonnent
kept in a special formof detention ina place other than a
prison, of which the purpose was to develop nentally,
physically and norally all inmates by giving them necessary
training, there was every likelihood of such persons being
refornmed and accepted by society as persons who had no
inclination to commt crimes inthe future. It was generally
felt that every offender upto a certain age "May be regarded
as a potentially good citizen; that his |lapse into crine my
be due either to physi cal degeneracy or had socia
environnent; that it is the duty of the State at least to
try to effect a cure, and not to class the offender offhand
and wi thout experiment with the adult professional crimnal"
(See Encyclopaedia Britannica, 1962 Edn., Vol. |11 at page
923). This systemof treatment of juvenile or -~ adolescent
of fenders cane to be <called the 'Borstal System after the
village of Borstal in Kent (England) where the early
experiments on boys between the ages of 16 and 21 were
carried out in an old convict prison before the passing of
the above nentioned Acts of 1908. The Borstal® System
subsequently becane popul ar in all the Conmonweal t h
countries and was introduced through |aws passed for the
purpose of achieving its object. One such law is the Act
which was enacted in the year 1925. Its object was to make
provision for the establishnent and regulation of Borsta
School s for detention and training of adol escent offenders.
The relevant provisions of the Act i.e. sections 2 (1) and
(2), 8 and 10-A are extracted bel ow for ready reference:

"2. In this Act, unless there is anything repugnant in

the subject or context:-

1. "Adol escent offender" neans any person who

has been convicted of any offence punishable wth

i mprisonnent or who having been ordered to give

security under
735
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section 106 or 118 of the Code of Crimnal Procedure
has failed to do so and who at the tinme of such
conviction or failure to give security is not |ess than
16 nor nore than 21 years of age;

2. "Borstal School” is a corrective institution
wherein adol escent of fenders, whil st detained in
pursuance of this Act, are given such industria
training and other instruction and are subject to such

disciplinary and noral influences as will conduce to
their reformation and t he prevention of
crime:............ "

"8. Power of Court to pass sentences of detention
in Borstal School.-Wiere it appears to a Court having
jurisdiction under this Act that an adol escent offender
shoul d, by reason of his crinminal habits or tendencies,
or association with persons of bad character be subject
to detention for such termand under such instruction
and discipline as appears nost conducive to his
reformation and the repression of crine, it shall be
| awful -for the Court, in |ieu of passing a sentence of
i mprisonnent, to pass sentence of detention in a
Borstal School for a termwhich shall not be |l ess than

two years and shall —not exceed five years but in no
case extending  beyond the date on which the adol escent
offender will, in the opinion of the Court attain the

age of twenty three years;

Provi ded that, before passing such sentence, the
Court shall consider any report of representation which
may be made . to it i ncl-udi ng any report or
representati on made by the  probation officer of the
area in which the offender permanently resided at the
time when he comitted the offence as to the
suitability of the case for treatnent in a Borsta
School and shall be satisfied that the character, state
of health and nmental condition of the offender and
other circunstances of the case are such that the
offender is likely to profit by such instruction and
di scipline as aforesaid."

"10-A. Power of State CGovernment to transfer
of fenders sentenced to transportation to Borsta
Schools. The State Government may, if satisfied that
any of fender who has

been sentenced to transportation either before or after
the passing of nadras Borstal School s (Arendnent) Act,
1939, and who at the time of conviction was not |ess
than 16 nor nore than 21 vyears of age, mght wth
advantage be detained in a Borstal School, direct that
such of fender shall be transferred to a Borstal Schoo
there to serve the whole or any part of the unexpired
resi due of his sentence. The provisions of ‘this Act
shall apply to such offender as if he had been
originally sentenced to detention in a Borstal School
An order may be made under this section
notw t hstandi ng that the sentence of transportation has
been subsequently conmuted into a sentence of
i mpri sonnent. "
Any person who is not |less than 16 years nor nore than

21 years of age on the date of his conviction of an of fence
puni shable with inprisonment or who having been ordered to
give security under section 106 or section 117 of the Code
fails to furnish such security is considered an adol escent
of fender under the Act. Wen such an offender is convicted
of an of fence punishable with inprisonnent it is the duty of
the court convicting him to consider whether having regard
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to his crimnal habits or tendencies or association wth
persons of bad character he should be detained for such
peri od and under such instruction and discipline as appears
nost conducive to his reformation and repression of crinme.
If the Court considers that it is desirable to do so it may
in substitution of the sentence of inprisonnent pass a
sentence of detention in a Borstal School for a term which
shall not be less than two years and shall not exceed five
years. In no case he can be detained in a Borstal Schoo
beyond the age of twenty three years. This outer limt of 23
years of age was introduced by an amendnent mnade by the
Madras Borstal Schools (Amendment) Act, 1936 (Madras Act Xl X
of 1936). Before passing such order of detention the court
shoul d satisfy itself about natters set out in the proviso
to section 8 of the Act including any report nade by the
Probation officer of the area concerned. It is seen that the
sentence of detention is passed in lieu of the sentence of
i mprisonnent which may have been passed. Hence the detention
ordered under - the above provision is not inprisonnment and
t he Borstal School where the adol escent of fender is detained
is not a prison.
737
This is also the view taken by Beaumont, C.J. in Enperor v.
Lakshman Shivram which was a case arising under the Bonbay
Borstal Schools Act, 1929. Merely because section 5 of the
Act has nmade the Prisons Act, 1894 and Prisoners Act, 1900
applicable to a Borstal School regarding matters not
ot herwi se provided for does not make it a ‘prison or its
i nmates prisoners.. The period of detention has no
rel ati onship to the sentence of inprisonnment that could have
been i nposed under law. It is based on the opinion of the
court as to what is conducive to the reformation of the
person detained and the repression of the crime and in no
case it can exceed five years or can be beyond the date on
which the person attains 23 years of age. Section 10-A of
the Act which was introduced by the Madras Borstal School s
(Amendrent) Act, 1939 (Madras Act Xl Il of 1939) provides
that the State Governnment, if satisfied that any offender
who has been sentenced to inprisonment for |ife and who at
the time of conviction was not |ess then 16 years of age nor
nore than 21 years of age might, wth advantage be detai ned
in a Borstal Schools, direct that such offender shall be
transferred to a Borstal School, there to serve the whole or
any part of the wunexpired period of sentence. The second
sentence in section 10-A of the Act is a deening provision
It provides that the provisions of the Act shall apply to
such offender as if he had been originally sentenced to
detention in a Borstal School. In view of this clause it is
contended and we feel rightly that it would not be open to
detain a person in a Borstal School beyond the age of twenty
three years, nor can he be sent back to the prison except
under section 14 of the Act. Section 14 of the Act reads
t hus:
"14. Transfer of incorrigibles etc. to prisons.
Where a person detained in a Borstal School is reported
to the State Governnent by the Superintendent of such
School to be incorrigible or to be exercising a bad
i nfluence on the other inmates of the school or in the
case of person directed to sent to a Borstal Schoo
before the comencenent of the Madras Borstal Schoo
(Amendrent) Act, 1966, to be over twenty three years of
age, the State Governnent nay conmute the unexpired
residue of the term of detention to such term of
i mprisonnent of ei ther description as the State
Covernment may determ ne, but in no case exceedi ng:
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(a) such unexpired residue, or

(b) the maxi mum period of inprisonnment fixed for the

of fence or the failure to give security as the case may

be, or

(c) the maxi mum period of inprisonment which the Court

that tried himhad authority to award under the Code of

Crimnal Procedure, 1898, whichever is shortest."

Wil e construing section 14 of the Act we may omit the
unnecessary words 'or in the case of person directed to be
sent to a Borstal School before the comrencenment of the
Madras Borstal Schools (Anendrment) Act, 1936, to be over 23
years of age’ as they do not apply to a person who is sent
to a Borstal School after the comencenent of the Madras
Borstal Schools (Anendnent) Act, 1936. These words had to be
introduced to renove the anomaly that woul d have arisen by
the amendment nmade to section 8 by the sane Amendi ng Act
providing that no person could be kept in a Borstal Schoo
after he had attained 23 years of age and to deal with cases
of persons who had al ready been detained in a Borstal Schoo
and who had crossed 23 years of age. Hence omitting the
above words what section 14 of the Act neans is that where a
person detained in a Borstal School is reported to the State
CGovernment by the ~Superintendent of such School to be
incorrigible or to be exercising a bad influence on the
ot her inmates of the School the State Governnent nay commute
the unexpired residue of the period of detention which in no
case can be for nore than five years to 'such term of
i mprisonnent of either description as the State CGovernnent
may determine, but in no case exceeding (a) such unexpired
resi due, or (b) the maxinmum period of inprisonnent fixed for
such offence or the failure to give security, as the case
may be, or (c) the maxi mum period of i nprisonnent which the
Court that tried himhad authority to award under the Code,
Wi chever is shortest. It is obvious fromthe foregoing that
even in the case of a person who is convicted of an offence
puni shabl e for inprisonnent for life, but who is detained in
a Borstal School by virtue of ‘an order made by the State
Covernment under section 10-A of the Act, the  period of
i mprisonnent that can be substituted by the State Governnent
in the place of the period of detention cannot exceed five
years in any event. This this the only provision in the Act
whi ch authorises the State Governnent to shift a person who
is in a Borstal School to a
739
prison and even here it is possible only where there is an
adverse report against him by the Superintendent of the
Borstal Schools a stated therein.

| may here refer to sone of the decisions having a
hearing on the effect of an order nade under section 10-A of
the Act,

Inin re T. Minirathnam Reddi & Anr. Subba Rao, C. J.
dealing with the case of an adol escent of fender who was
convi cted under section 302 of the Indian Penal Code and
sentenced to transportation for |ife observed thus:

“In this case, we are satisfied that the 1st
accused is not a hardened crinminal. He was a student of

Sri Venkateswara College and was bel ow 21 years at the

time he was convicted of the offence. W have also

found that he shot the deceased when he abused hi m and
his father presumably when they questioned him about
his conduct in insulting his nother. The act was done
by an young nan of good antecedents in an enotiona
state. In our view s. 10-A, Borstal Schools Act is
really intended to govern the case of such accused. W,
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therefore, while sentencing the I st accused to

transportation for life, recommend his case to the

Government to take action wunder S. 10-A and to conmit

himto the Borstal School for such period as they think

fit."

The above decision shows that the H gh Court of Andhra
Pradesh was of the viewthat on naking an order under
section 10 A of the Act, the State Governnent could conmit a
person sentenced to transportation for life to a Borsta
School for such period as it thought fit. The H gh Court of
Madras has al so passed sinilar orders in In re. Krishnawam
alias Kittan and in In the. Periyaswam Asari. It is true
that the Kerala Hgh Court has held in Kesavan v. State of
Kerala that a person above 16 and bel ow 21 years of age at
the tine he commtted nurder and sentenced to inprisonnent
for life could be detainedin a Borstal School under section
10- A of the Act but he has to serve the whole or any part of
the unexpired residue of his sentence in that institution
The Hi gh
740
Court of —Kerala holds that the second sentence in section
10-A has not the effect of attracting the limtation that a
person cannot be kept™ in_ a Borstal School after he attains
23 years of age found in section 8 of the Act for according
to that H gh Court that sentence nerely says that the
provision of the Act' shall apply to  an offender whose
detention in a Borsal School is directed under section 10-A
as if he had been originally sentenced to ‘detention in a

Borstal School, not that the provisions of the Act shall be
applied in naking the direction. The Hi gh Court of Kerala
appears to be unwilling to give full effect to the words as

if’ in the second sentence of section 10-Ain view of the
presence of the words ’'the whole “or any part of the
unexpired residue of his sentence’ at the end of the first
sentence in section 10-A of the Act. It is true that there
is sone apparent contradiction between the two sentences.
But having regard to the object ‘of the |egislation and the
neaning of the words 'as if’ in.the second sentence, we
shoul d extend all the privileges available to-an offender
det ai ned under section 8 of the act to prisoner who is
directed to be transferred to a Borstal School under section
10-A. The object of the legislation is to reformof fenders
who have committed acts visiting them wth the penalty of
undergoing prison life when they were between 16 and 21
years of age and that is sought to be achieved by taking
them away from the conpany of adult prisoners whose
continued association in a prison would have serious adverse
influence on their character. |If every person who is
transferred under section 10-A to a Borstal School is to
remain there until he serves out the entire period of
i mprisonnent for life the Borstal School would soon-becone a
prison consisting of 'lifers’ and its other innmates who are
det ai ned under section 8 would be keeping company wi th adult
of fenders, thus defeating the very object of establishing a
Borstal School. The Court should as far as possible avoid a
construction which wll nake the legislation futile. The
second reason is that the words 'as if’ appearing in the
second sentence in section 10-A nake it a deening provision
and such deem ng provision should in |law be carried to its
logical end. This Court while construing such deem ng
provi sion has adopted and applied in a nunber of cases the
rule of construction expounded by Lord Asquith in East End
Dwnellings Co. Ltd. v. Finsbury Borough Council in the
fol |l owi ng words:

741
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"I'f you are bidden to treat an inmginary state of
affairs as real, you nust surely, unless prohibited
fromdoing so, also imagine as real the consequences
and incidents which if the putative state of affairs
had in fact existed nust inevitably have fl owed from or
acconpanied it. One of these in this case is
emanci pation from the 1939 level of rents. The statute
says that you nust imagine a certain state of affairs;
it does not say that having done so, you must cause or
permt your imagination to boggle when it comes to the
inevitable corollaries of that state of affairs.”

It may also be noted that apart from the clause in
section 8 which prescribes that no person detained under it
can be kept in a Borstal School after he attains 23 years of
age, there are other ~provisions in the Act which are
specially applicable “to the inmates of a Borstal School
Section 21-A of the Act enpowers the State Governnment to
order at any time the discharge of an inmate of any Borsta
School 'either ~absolutely or subject to such conditions, as
it may think fit. The expression 'inmate in section 21-A
should in- the ordinary course include a person who is
directed to be transferred toa Borstal School under section
10-A of the Act. Section 19-C of the Act provides for
classification of such inmates into various grades for
pur poses of discipline and control in a Borstal School. The
provisions in Part |l1 of the Act |ay down the procedure for
releasing the inmates of a Borstal ~School on |Iicence.
Section 13-A of the Act authorises the transfer of an inmate
of a Borstal School in the State of Andhra Pradesh to any
Borstal School or other School of a |ike nature in any ot her
part of India, with the consent of the Governnent of the
other State concerned. Every one of these provisions is
applicable to a person transferred under section 10-A.

| agree with the decision of the H gh Court of Andhra
Pradesh in Bondili Jagannath  Singh v. The Governnent of
Andhra Pradesh case (supra) that if a person detained in a
Borstal School wunder section 10<A of the Act is to be re-
transferred to the prison after he serves out the full term
of detention in the School it wll defeat the very object
and purpose of the Act of providing for detention of young
of fenders in a Borstal School for the purpose of reformation
and rehabilitation of such offenders and that person
742
who is detained in a Borstal School has to be released if he
has conpleted 23 years of age. But Shri ~P. Rama Reddi
| earned counsel for the State of Andhra Pradesh very fairly
submitted while a person detained in a Borstal School under
section 10-A of the Act was entitled to be released on his
attaining 23 years of age before the commencenent. of section
433 A of the Code, he cannot be now rel eased until he has
undergone fourteen years of inprisonment as prescribed by
section 433 Aif heis a person who is sentenced for
i mprisonnment for life for an offence for which death is al so
one of the punishnents prescribed by |aw

Now ari ses the crucial question whether on the com ng
into force of section 433 A of the Code, a person who had
been sentenced to inprisonment for life on being convicted
of an offence for which death is also prescribed as a
puni shment and who being a person not bel ow 16 nor above 21
years of age had later on been directed by the State
Gover nment under section 10-A of the Act to be detained in a
Borstal School is entitled to be released on his conpleting
23 years of age wthout any regard to the provision in
section 433 A of the Code which insists that a person who is
sentenced to inprisonnent for |ife on being convicted of
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such an offence should actually undergo inprisonnent for a
m ni mum peri od of fourteen years. Section 433 A of the Code
whi ch cane into force on Decenber 18, 1978 reads thus:

"433 A. Restriction on powers of remission or
conmutation in certain cases-Notw thstanding anything
contained in Section 432, where a sentence of
i mprisonnent for |ife is inposed on conviction of a
person for an offence for which death is one of the
puni shments provided by law, or where a sentence of
death inposed on a person has been comuted under
section 433 into one of inprisonment for life, such
person shall not be rel eased from prison unless he had
served at |east fourteen years of inprisonnment"”.
Section 10-A of the Act enpowers the State Governnent

to transfer any of fender who has been sentenced to

i mprisonnent for |ife and who at the tine of conviction was
not less than 16 nor nore than 21 years of age froma prison
to a Borstal School, if it is satisfied that it would be to
hi s advantage as provided therein

743

It is well known that persons who comrt acts which are
forbidden by law are ordinarily classified into groups on
the basis of their age for deternmining their liability under
crimnal law. Section 82 of the Indian Penal Code decl ares
that nothing is an offence which is done by a child under
seven years of age. / Section 83 of the Indian Penal Code
provides that nothing is an offence which is-done by a child
above seven years of age and under twelve, who has not
attained sufficient  maturity of = understanding to judge of
the nature and consequences of hi's conduct on that occasion
Children who are below 15 or 16 years of age are entitled to
the protection of certain beneficent  provisions . in the
various Children's Acts in force indifferent parts of the
country. Section 360 of the Code again provides for
rel easi ng on probati on of good conduct or after adnonition a
person under twenty one years of age who is convicted of an
of fence not punishable with death or inprisonnent for life,
and no previous conviction is proved against him The Act
with which we are concerned in this case is again one such
law which attenpts to treat an adolescent offender in a
humane way. The classification of offenders on the basis of
age for purposes of crimnal law is, therefore, beyond
repr oach.

The only argunent pressed before us by the State
Government is that in view of the mandate of section 433 A
of the Code, and person who is sentenced for inprisonments
for life for an offence for which death is one of the
puni shments provided by law cannot be rel eased from prison
unl ess he had served at | east fourteen years of inprisonnent
even though by an order nmade under section 10-A of the Act
he has been detained in a Borstal School. This contention
obvi ously overl ooks the words 'prison’ and 'inprisonnment’ in
section 433 A of the Code and the effect of an order made by
the State CGovernnent under section 10-A of the Act read with

section 8 thereof. Entry 4 of List Il of the Seventh
Schedule to the Constitution which reads as "4. Prisons,
reformatories, Borstal institutions and other institutions
of a like nature, and persons detained therein..." also

makes a di stinction between a person and a Borsta
institution. Section 433 A of the Code refers to a person
who is actually undergoing inprisonment. As soon as an order
i s made under section 10-A of the Act in respect of a person
who is sentenced to inprisonnent for life and he is sent to
a Borstal School pursuant thereto, he ceases to be a
pri soner undergoing inprisonment. As observed earlier he
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woul d be a

744
detenu in a Borstal School and the provisions of section 8
of the Act will have to be given their full effect in his

case al so. Under section 8 of the Act the person detained in
a Borstal School can be kept there for a nmaxi mum period of
five years and in no case after he has attained 23 years of
age. | have already noticed that there is no provision for
sending him back to prison except section 14 of the Act
which will not be applicable to a person against whom no
report is made by the Superintendent of a Borstal School as
stated therein. |If section 14 of the Act is inapplicable
there is no legal way in which he can be sent back to prison
to satisfy the requirenments of section 433 A of the Code.
Mor eover, an anonal ous situation which arises in the case of
a person sent to a Borstal School under section 10-A of the
Act is that if the period of detention in a Borstal Schoo
is not "to be counted as the period of inprisonnment because
detention is ordered in Ilieu of inprisonment and because
Borstal  School is not a prison then such person cannot claim
by way of credit the period of detention in a Borstal Schoo
whil e conmputing the fourteen years of inprisonment nentioned
in section 433 A of ‘the Code. If that is so, should he
undergo an extra period - of inprisonment. equivalent to the
period of his detention to make good 'the deficiency to
satisfy the requirenents of that section ? That would hardly
be a proper thing to be denmanded of him
Qur attention is drawmn to a decision of this Court in
Maru Ram etc. etc.  v. Union of India & Anr | have gone
through that decision carefully.” There the  question which
arose for consideration was whether after the coming into
force of section 433 A of the Code, it was open to the State
Governnments to reduce the sentence of inprisonnent for life
i nposed on a person convicted of ~a capital offence to any
period they liked on the basis of the rem ssion rules framed
by the State Governments which were traceable to section 432
or section 433 of the Code or Acts which authori'sed the
State Governnents to nodify the sentence of inprisonnent for
life inmposed by courts. Krishna lyer, J. who delivered the
judgrment on behalf of hinmself and Chandrachud, ~CJ and
Bhagwati, J. observed at pages 1217 and 1218 thus:
"Sentencing is a judicial function but the
execution of t he sent ence’ after t he court’s
pronouncenent, is ordinarily
745
a matter for the Executive under the Procedure Code,
going by Entry 2 in List IIl of the Seventh Schedul e.
Keepi ng aside the constitutional powers under Arts. 72
and 161 which are ’untouchable’ and ' unapproachabl e’
for any legislature, let us exanne the |law of
sentencing, rem ssion and release. Once a sentence has
been inmposed, the only way to terminate it before the
stipulated termis by action under ss. 432/433 or Arts.
72/161. And if the latter power under the Constitution
is not invoked the only source of salvation is the play
of power under ss. 432 and 433 (a) so far as a lifer is
concerned. No release by reduction or remssion of
sentence is possible under the corpus juris as it
stands, in any other way. The |egislative power of the
State under Entry 4 of List Il, even if it be stretched
to snapping point, can deal only wth Prisons and
Prisoners, never with truncation of judicial sentences.
Remi ssion by way of reward or otherw se cannot out down
the sentence as such and cannot, let it be unnistakably
understood, grant final exit passport for the prisoner
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except by Governnent action under s. 432 (1). The topic
of Prisons and Prisoners does not cover rel ease by way
of reduction of the sentence itself. That belongs to
Crimnal Procedure in Entry 2 of List 11 although when
the sentence is for a fixed termand rem ssion plus the
peri od undergone equal that termthe prisoner may wn
his freedom Any ampbunt of remssion to result in
nmanum ssi on requires action under s. 432 (1), read with
the Remission Rules. That is why Parlianment tracing the
single source of remssion of sentence to s. 432
bl ocked it by the non-obstante clause. No renission,
however, long, <can set the prisoner free at the
i nstance of the State, before the judicial sentence has
run out, save by action under the constitutional power
or under s. 432. So read, the inference is inevitable,
even if the contrary be argunent ingenious, that s. 433
A achieves what it wants-arrest the rel ease of certain
classes of "lifers’ before a certain period, by
bl ocking s. 432. Arts. 72 and 161 are, of course,
exclluded from this discussion as being beyond any
| egislative power to curb or confine". (Underlining by
us.)

Then the | earned Judge considered the effect of section
the Code on the rem ssion laws or rules. Section 5 of

t he Code reads thus:
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"5. Saving-Nothing containedin this Code shall
in the absence of a specific provision to the contrary,
af fect any special or local law for the time being in
force, or any special jurisdiction or power conferred,
or any special form of procedure prescribed, by any
other law for the tine being in force"

It was contended by the petitioners-in that case that

section 5 of the Code saved all renissions, short sentencing
schenes as special and |local laws and therefore, they would
prevail over the Code including section 433A. Repelling that
contention, Justice Krishna lyer proceeded to observe thus:

"The anatony of this 'savings sections i's sinple,
yet subtle. Broadly speaking, there are three
conponents to be separated. Firstly, the Procedure Code
general ly governs matters covered by it. Secondly, ifa
special or local law exists covering the sane area,
this latter laww Il be saved and will prevail. The
short - sent enci ng neasur es and rem ssion schenes
promul gated by the various States are special and | oca
aws and nust over-ride. Now comes the third conmponent
whi ch may be clinching. If there is a specific
provision to the contrary, then that will over-ride the
special or local law. Is s. 433A a specific lawcontra
? If so, that will be the last word and will hold even
against the special or local law....... A “thing is
specific if it is explicit. It need not be express. The
anti-thesis is between 'specific’ and ’indefinite or
"ommi bus’ and between 'inplied and ’'express’. Wat is
preci se, exact, definite and explicit, 1is specific.
Sonetinmes, what is specific nay al so be special but yet
they are distinct in semantics. From this angle, the
Criminal Procedure Code is a general Code. The
remssion rules are special laws but s. 433A is a
specific, explicit, definite provision dealing with a
particular situation or narrow class of cases, as
di stingui shed from the general run of cases covered by
s. 432 C. P.C. Section 433A picks out of a nass of
i mpri sonnent cases a specific cl ass of life
i mprisonnent cases and subjects it explicitly to a
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particularised treatnment. It follows that s. 433A
applies in preference to any special or local I|aw
because s.5 expressly decl ares t hat specific
provisions, if any, to the contrary will prevail over

any special or local |law. W have said enough
747

to nake the point that 'specific’ is specific enough

and even though 'special’ to 'specific’ is near allied,

and thin partition do their bounds divide the two are

di fferent. Section 433A escapes the exclusion of s. 5."

A readi ng of the above passage shows that the Court was
of the viewthat in view of the non-obstante clause used in
section 433A of the Code which excluded the operation of
section 432, the renmission rules which were traceable to
section 432 could not prevail over section 433A and section
5 of the Code could not, therefore, be relied on by the
petitioners.

Inthe instant case reliance is not being placed on any
rules traceable to section 432 of the Code or on a statute
whi ch enmpowered the State Governnent to reduce the period of
i mprisonnent i nposed by the Court passed under the
| egi sl ati ve power derived from Entry 2 of List IIl of the
Seventh Schedule to the Constitution but on an independent
statute which specifically deals wth the case of a smal
section of persons nanely adol escent offenders traceable to
the |l egislative power derived fromthe expressions 'prisons’
and 'Borstal institutions’ in Entry 4 of the State List. If
in the case of such offenders, the State Governnment nakes an
order under section 10-A of ~ the Act directing their
detention in a Borstal School , then they cease to be persons
undergoi ng i nprisonnent for life on being convicted of an
of fence for which death is also prescribedas one of the
puni shments but they wll become detenus in a Borsta
School . The Act which is a local |law, therefore, prevails on
all the provisions of the Code including section 433A of the
Code as there is no provision which excludes the operation
of the Act which deals with Borstal institutions, Section
433A of the Code was introduced not to set at naught
provisions like section 10-A of the Act which dealt with a
special class of offenders |ike adolescent —offenders but
only to regulate capricious and arbitrary decisions under
section 432 of the Code and the remission rules sonetines
reduci ng the sentence of inprisonnment for |ife inposed on
persons who had been convicted of capital offences but had
been sentenced to inprisonment for life +to short periods
like five to six years. That is apparent fromthe notes in

clauses found in the Bill under which section 433A of the
Code was introduced. The rel evant cl ause is given bel ow
"Cl ause 33: Section 432 cont ai ns provi si on
relating to powers of the appropriate Governnent to
suspend or
748

remt sentences. The Joint Conmittee on the ' Indian
Penal Code (Amendnent) Bill, 1972 had suggested the
insertion of a proviso to section 57 of the Indian
Penal Code to the effect that a person who has been
sentenced to death and whose death sentence has been
comuted into that of life inprisonnent and persons who
have been sentenced to life inprisonnment for a capita

of fence should wundergo actual inprisonment of 14 years
in Jail. Since this particular matter relates nore
appropriately to the Crimnal Procedure Code, a new
section is being inserted to cover the proviso inserted
by the Joint Conmittee"

The Joint Committee’s reconmendation on section 57 of
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the Indian Penal Code which is referred to in the above
cl ause was as foll ows:

"Section 57 of the Code as proposed to be anended
had provided that in calculating fractions of terms of
puni shrent i mprisonment for life should be reckoned as
equivalent to rigorous inprisonment for twenty years.
In this connection attention of the Comittee was
brought to the aspect that sonetinmes due to grant of
rem ssion even nurderers sentenced or comuted to life
i mprisonnent were released at the end of 5 to 6 years.
The Conmittee feels that such a convict should not be
rel eased unl ess he has served at |east fourteen years
of inprisonment."

It is obvious that  Parlianment which was aware of |aws
like the Act which were in force in the States did not
choose to interfere with themby enacting section 433A of
the Code. |If it intended to nullify or nodify such |aws the
non- obstante cl ause in section 433A would have been nore
conprehensive-including all local statutes enacted for the
benefit of ~children and juvenile or adol escent offenders.
Consi dering the case in the light of the observations nmade
in Maru Ramis case (supra) | feel that section 10-A of the
Act remains uninpaired and it has to be given full effect
even after the enactment” of section 433A of the Code. The
contrary view expressed by the Madras High Court in In re.
Ganapatt cannot be accepted as correct.

| am therefore, of the view that section 433A of the
Code
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woul d not operate in respect of persons dealt w th under
section 10-A of the Act and-that Parlianent never intended
whi | e enacting section 433A to deny the benefit available to
adol escent offenders under section 10-A of the Act. Wen
once this conclusion is reached, the argunent that by reason
of Article 254 of the Constitution, the Act should yield in
favour of a later Central I|egislation which is repugnant to
the Act would not arise because’ there would be /'no such

repugnancy at all. If section 433A of the Code is kept out
of the way, section 10-A of the Act should be interpreted in
the same way in which it was understood all along. So

construed a person who is detained under section 10-A of the
Act in a Borstal School would have to be released on his
attaining 23 years of age. My view receives support fromthe
decision of this Court in Kunwar Bahadur & Os. v. State of
Uttar Pradesh which was a case under the U P. Borstal Act,
1938, the relevant part of which reads thus:
"It was then argued that so far as appellant Nand
Ki shore is concerned, he appears to be only 15 years at
the time when the occurrence took place and it appears
that when he was sent to prison the Jailor referred him
to the Sewa Sadan under S. 7 of the United Provinces
Borstal Act, 1938. Under this section where a prisoner
is sentenced for transportation i.e. life inprisonment
and is below the age of 21 years he should be sent to
Borstal School where he cannot be detained for nore
than five years. The lawthus contenplates that for
such an offender the sentence of five years wll be
equivalent even to a higher sentence of life
imprisonnent. It is not disputed before us that the
appel  ant Nand Kishore had already served 5 years in
that institution and has been released therefrom The
qguestion, therefore, of his surrendering to serve the
remai ni ng sentence does not ari se. Wth this
nodi fication the appeal is dismssed."
In view of the foregoing, there is no ground to
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interfere with the decision of the Hi gh Court. The appea
is, therefore, dismssed.

SABYASACHI MUKHARJI, J. Wth great respect | agree with
the order proposed and also with the reasoning of ny | earned
brot her, Justice Venkat aram ah. There is however sone
anomaly in Section 10A of the Andhra Pradesh Borstal Schools
Act, 1925. The said section has been set out in the
judgrment. It enpowers the State Governnent to ’transfer
of fenders sentenced to transportation to Borsta
750
School’. It further provides that if the State CGovernment is
satisfied that any offender who has been sentenced to
transportation either before or after the passing of the
Madras Borstal Schools (Amendnment) Act, 1939, and who at the
time of conviction was not |ess than 16 years, nor nore than
21 years, mght wth advantage be detained in Borsta
School, direct that such of fender shall be transferred to a
Borstal School, “there to serve the whole or any part of the
unexpi red residue of the sentence. (enphasis supplied). The
section further ~stipulates that the provisions of the said
Act should apply to such offender- "as if he had been
originally sentenced to detention in a Borstal School’. In
the instant case, by  the order dated 12th Septenber, 1980,
the State Government had directed that the petitioner should
be detained in a /Borstal School 'to serve the unexpired
portion of the sentence till he attains the age of 23;. My
| earned brot her has, wth the aid of  the principle
enunci ated by Lord Asquith in East End Dwelling Co. Ltd. v.
Fi nsbury Borough Council deemed that the original sentence
of transferring the petitioner to a Borstal School has been
passed by the Court at the time of inmposing sentence
originally. But in fact in passing the order under Section
10A expression used by the State Government is that the
person concerned should be detained in"’ Borstal School’ to
serve the unexpired portion of the sentence till he attains
the age of 23 years. So the sentence actually passed by the
enabling section by the State Government directs the detenu
"to serve the unexpired portion of the sentence’ . Therefore
we have to deem as if the sentence was passed by the court
at the tinme of the passing of the original sentence by the
court. In a matter of this nature, the statute should be
nore specific and in that view of the matter, the CGovernnent
shoul d consi der the question of either altering the |language
of Section 10A of the Act or be nore specific while passing
any orders under Section 10A of the Act.

Wth these observations | respectfully agree with the
deci sion of ny | earned brother
H. S. K Appeal di sm ssed.
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