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At t enpt by landlords to take possessi on-| f crimna
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tenants-If unlawful assenbly,

HEADNOTE

The appellants (in the main appeal) along with sone others
were tried for offences under ss. 148, 302 and 307 read with
s. 149 of the Indian Penal Code. (The occurrence leading to
their trial was as follows. Certain |andlords got decrees
for possession and arned with warrants for execution of the
decrees and with the assistance of police they tried to
execute the warrant and di spossess the tenants. The period
of execution of the warrants had expired. A large arnmed nob
including the appellants resisted and on the order of the
District Mugistrate the police opened fire. Ten persons
fromthe nmob and two persons fromthe other side died and a
nunber of persons were injured, The appellants were found
lying injured at the scene of occurrence after the nob re-

tired. The Sessions Judge convicted all the appellants of
the of fences under s. 148 of the Indian Penal Code and under
s. 304 wpart Il read with s. 149 and under s. 326/149 s.

324/ 149 and 532/149 and sentenced them to rigorous
i mprisonnent for
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seven years and acquitted all the others. The appellants as
well as the State appealed to the H gh Court wthout
success. Both the parties, thereafter filed the present
appeal s.

On behal f of the appellants (accused) it was contended that
since the date of the execution warrants had expired the
attenpt of the land lords to take possession of |and
amounted to crimnal trespass and the appellants were
entitled inlawto resist themand therefore they did not
form an unlawful assenbly and had no object to commit the
of fences al |l eged.

Held, (i) The words in sub-r. 3 of r. 24 of the Order 21 of
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the Code of Cvil Procedure clearly showthe intention of
the legislature that the execution nmust be conpleted by the
date specified on the process for this purpose. To hold
otherwise would be to ignore the force of the words "on or
before which it shall be executed". The words "the reason
of the delay" occuring in r. 25 can on an ordinary
grammatical interpretation be referred to the delay in
returning the process to the court. The warrants in the
present case by reason of the expiry of the date nmentioned
therein had ceased to be executable on the date of the
occurrence.

Anand Lal Bera v. The Enpress, |I.L.R 10 Cal. (1884) 18,
Chel li Latchanna v. The Enperor, A |I.R 1942 Pat. 480, Nand
Lai v. Enperor, A 1.R 1924 Nag. 68 and Kishori Lal .
Enperor, A 1.R 1934 Al 1016, referred to.

(ii) The nere fact that the natural consequences of the
entry was known to - be annoyance to the person in possession
woul d not necessarily show that the entry was nmade "wth
i ntent to annoy" within the neaning of s. 441 of the Indian
Penal Code: Inorder to establish that the entry on the
property was with the intent to annoy, intimdate or insult,
it is necessary for the Court to be satisfied that causing
such annoyance, intimdation or insult was the aim of the
entry. The Court  has to take into  consideration al
rel evant circunstances including the presence of know edge
that the natural consequences of the entry would be such
annoyance, intimdation or insult and-including also the
probability of sonmething else thanthe causing of such
annoyance etc. being the dom nant -intention which pronpted
the entry. Taking all circunstances of the present case the
courts below were right in their view that crimmnal trespass
was not committed or apprehended from the acts of the
| andl ords and others who entered the property and rightly
rejected the defence plea that the object of those who
assenbl ed was to defend the property agai nst trespass.

Enper or v. Laxman Raghunath 26~ Bom 558, Sel | anmut hu
Servai garan v. Pallunuthu Karuppan, |.L.R 35 Mad. '186 and
Kesar Singh v. Prem Ballabh, "Al.R 1950 AlIl. 157,
di sapproved.

Bhagwant v. Kedari, 25 Bom 202, Enperor v.~ D Cunha, 37
B.L.R 880, Nizarmuddin v. Jinnat Hussain, A l.R 1948 Cal.
130, Satish Chandra Mbdak v. The King, A IR 1949 Cal. 107,
918

Bata Krishna Ghosh v. State, A I.R 1957 Cal. 385, State  v.
Abdul Sakur, A Il.R 1960 Cal. 189, Queen Enpress V.
Rayapadaayachi, 19 Mad. 240 and Vul |l appa v. Bheena Rao,
|.L.R 41 Mad. 156, approved.

(iii) The appellants were not nere onl ookers but  joined the
unl awful assenbly with the common object of  committing
of fences for which they were convicted and sentenced by the
courts below. The contention of the State (in its- appeal)
that offences under s. 302 were committed is rejected.. Even
though ordinarily this Court wll not interfere with
sentences passed by the Trial Court, due to the specia
facts and circunstances of the present case the sentences of
the six wonen appellants and the two nal e appellants due to
their extreme old age are reduced to the period already
undergone. The State appeal is rejected.

JUDGVMVENT:

CRIM NAL APPELLATE JURI SDICTION Crimnal Appeals Nos, 93
and 142 of 1962.

Appeal by special |eave fromthe judgment and order dated
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Decenmber 15, 1961 of the Punjab High Court in Crimnmnal
Appeal s Nos. 417 and 552 of 1961

R L. Kohli, for the appellants (in C. A No. 93/1962) and
the respondents (in C. A No. 142 of 1962).

H R Khanna and R N. Sachthey, for the appellant (in Cr. A
No. 142 of 1962) and 'the respondent (in Cr. A No. 93 of
1962).

Decenmber 11, 1963. The Judgnent of the Court was delivered
by

DAS GUPTA J.-On June 7, 1960 a tragic occurrence took place
at a village called Mhangarh over the delivery of
possession of certain lands in execution of decrees for
ej ectment obtained by |landlords. Twelve persons lost their
lives and several others received serious injuries. Anong
the injured were sonme menbers of the police force who had
gone there to assist in the delivery of possession. Thirty-
ni ne persons were-sent up to the Sessions Court for tria

for of fences under s. 148, s. 302/149 and s. 307/149 of the
I ndi an Penal Code.

The prosecution case was that though the warrants for
del i very of possession in_execution
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of several decrees in favour of the several decree holders
had been issued as early as April 5, 1960, repeated attenpts
by Revenue Oficers to execute the decr ees wer e
unsuccessful. It was when further attenpt was being nade on
June 7, 1960 to execute those warrants that ~ the villagers
including the tenants who were to be di spossessed of their
lands and their friends and -synpathisers attacked the
decree- hol ders nen and the police party who had acconpanied
themto the field. It is said that on behalf of the decree-
hol ders, Rattan Singh and his four conpani ons Dharam Singh

Abhey Ram Bharat Singh and, N hal Singh entered the field
of Prabhu, one of the judgnent debtors with two | ploughs
yoked to two teans of bullocks: Hardly had they gone a
short distance into the field when a nmpb, about 200

strong,.. consisting of nmen and wonmen armed with/ lathis,
jailis and gandasas canme up shouting "Kill Rattan Singh and
do not allow possession to be taken." The Sub-Divi'siona

Magi strate, Sangrur, who was with the party then announced
over a |oud speaker that he declared the nob an unlawfu
assenbly and called upon it to disperse. A large nunber out
of the, nob however nmanaged to reach Rattan Singh and his
party and though Ni hal Singh was able to get away the other

four were attacked by several persons in the nob. On the
order. of the Sub-Divisional Mgistrate, the police mde a
lathi charge on the, nob but the nobb counter attacked. In
the course of the attack the Assistant Sub- I nspect or
Gurdial, Singh received an injury and sone of the rioters
tried to carry him away. In an attenpt to save the

situation Sub-Inspector Sitaramfired two shots from his
revol ver. The Sub-Divisional Mgistrate,, then, ordered the

police to fire. A party of four fired two volleys. It was
when after this 14 policenmen fired. the volleys that the nmob
ran away, leaving ten of, their nenbers dead and sone

infjured on their field. Rattan Singh and his three
conpanions also 'lay injured on the field.

Rattan Singh and Dharam Singh died ’'of their: injuries.
Sone of the policenmen al so received

920

i njuries. Al the ten appellants are said to have been
found Ilying injured in the field. They and a |arge nunber
of other persons were arrested and ultimately, as already
stated thirty-nine persons were sent up to the Sessions
Court for trial.
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Al the accused pleaded not guilty. Apart fromthe defence
of several of themthat they were not at the place of
occurrence at all and had received their injuries el sewhere,
it was common case of all the accused that there was no
unl awful assenbly at all. It was pleaded that the tenants
in possession cane to the field to defend their property
against crimnal trespass and the object of those who assem
bl ed was nothing nore than to defend their property against
such trespass. It was further stated that the police joined
hands with the | andl ords’ people to execute the warrants of
possession after the date of execution had al ready expired;
that it was the police who were guilty of excesses; but when
it was found that a | arge nunber of nen had died from police
firing and nmany nore had received injuries that villagers
were arrested indiscrimnately and falsely inplicated.

On a consideration of the evidence, the |earned Sessions
Judge found the prosecution case substantially proved and
rejected the plea of the accused of the right of private
def ence. He hel d that there was an unlawful assenbly wth
the common obj ect of nurdering Rattan Singh and others; that
in prosecution of this comon object two of fences under s.
304 Part 11 read with s. 149 were comitted by nmenbers of
the assenmbly by causing the deaths of Rattan Singh and
Dharam Singh and that offences under ss. 326, 324 and 323
were also commited /in prosecution of the comron object. He
further found it proved against these 10 appellants that
they were nenbers of that assenbly and committed rioting
havi ng been armed wi th dangerous weapons. Accordingly,. he
convicted all of themof the offence under s. 148 of the
I ndi an Penal Code and also two offences under s. 304 Part 11
read with s. 149, and under
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s. 326/149 s. 324/149 and s. 323/149. For each of the
of fences under s. 304 Part 11 read with s. 149 he sentenced
these 10 appellants to rigorous inprisonment for 'seven
years. Lesser sentences were passed under the ot her
offences and all the sentences were directed /'to run
concurrently.

These 10 accused persons appeal ed agai nst their ~ conviction
and sentence to the Hi gh Court of Punjab. The State of
Punjab also filed an appeal against them on the ground that
they should have been convicted under s. 302 read wth s.
149 and not nerely under s. 304 Part Il read with s. 149.

As regards the other twenty-nine accused the Sessions Judge
hel d that their nenbership of the unlawful assenbly had not
been proved beyond doubt and accordingly acquitted them
The State of Punjab appealed to the H gh Court against this
acquittal also.

The High Court agreed with the Sessions Judge’s findi ngs and
di sm ssed the appeal of the accused and al so the appeal of
the State of Punjab.

The ten accused Persons have presented this appeal (Cr. A
No. 93 of 1962) by special |eave of this Court. The State
of Punjab has also filed an appeal by special [|eave (Cr

Appeal No. 142 of 1962) against the decision of the High
Court that offences under s. 302 read with s. 149 had not
been proved.

The main contention raised before us in support of the
appeal of the ten accused persons is that in law no
unl awful assenbly was forned i nasnmuch, as Rattan Singh and
others who went to the field: were guilty of «crimna
trespass and it would be reasonable to hold that the
villagers who had assenbled there had only the object of
defendi ng their property against such trespass and no object
to commit the offences as alleged. 1In contending that the
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trespass M. Kohli, |earned counsel for the ten accused

persons, has stressed, the fact that the last date for
execution of the warrants for delivery of possession
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was sonme tine in April 1960 so that on June 7, 1960 they
were not executable in |aw

Though the Sessions Court accepted the contention that the
warrants had ceased to be executabl e before June 7, 1960 and
the Hgh Court agreed with it M. Khanna, who appeared
before wus on behalf of the State of Punjab, has chall enged
the correctness of the proposition. W have no doubt about
the correctness of the view taken by-the courts below which
it may be nentioned is supported by a long line of decisions
of all the Hgh Courts in India. (Vide Anand Lal Bera v. The
Empress(1). Chelli Latchanna and others v. Enperor(2); Nand
Lal v. Enmperor (3); Kishori Lal-and another v. Enperor.(4)
An exam nation of the provisions of rr. 24 and 25 of S. 21
of the Code of Cvil Procedure nakes the position clear
Rul e 24 deal's with the issue of process for the execution of
decrees and provides in sub-r. 3 that in every such process

"a day shall be specified on or before which it shall be
executed.” Rule 25 then proceeds to say that the officer
entrusted wth the execution of the process shall endorse

thereon the date on and the manner in which it was executed
and further that if the |latest day specified in the process
for the return thereof has been exceeded the reason of the
delay or if it was not executed the reason why it was not
executed, and shall return the process wth such endorsenent
to the Court. M. Khanna has contended that the words
"reason of the delay" in rule 25 contenplates ~a 'situation
where the process has been executed after the date nentioned
init under r. 24. In our opinion, there i's no substance in
this contention. |If r. 25 be read as awhole and ' in the
l[ight of the Provision in sub-r. 3 of r. 24 it is \quite
clear that the "delay" nentioned inr. 25 refers to the
delay in returning the process whether after or /  without
execution and not to any delay in execution. The 'words on
sub-r. 3 of r. 24 as quoted above clearly show the

(1) I.L.R 10 Cal. [1884] p. 18. (2) A l.R 1912 Patna p.
480.

(3) A 1.R 1924 Nagpur p. 68. (4) A l.R 1934 Al ahabad p.
1016.
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intention of the legislature that the execution nust be
conpleted by the date specified on the process for this
purpose. To hold otherwi se would be to ignore the force of
the words, "on or before which it shall be executed". It
does not stand to reason that after providing inr. 24 /'that
the process nust be executed on or before the date specified
on it for that purpose, the |legislature would proceed to
undo the effect of these words "shall be executed" by per-

mtting execution even after that date. There i's no
justification for reading such intention in the use of the
words "the reason of the delay". These words, as we have

al ready stated can on an ordinary grammatical interpretation
be referred to the delay in returning the process to the
Court. W are thus clearly of the opinion that the warrants
in the present case where a date in April had been specified
as the date on or before which they had to be executed
ceased to be executable in | aw before June 7, 1960.

The question then is whether when Rattan Singh and others
went on the |lands of which possession was to be taken under
the warrants, they were conmitting the offence of crimna
trespass. The answer to this question depends on whether in
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entering upon the property these persons acted "with intent
to commit an offence or to intimdate, insult or annoy"
persons in possession of the property. It is not suggested
that the entry was with intent to conmt any offence or to
intimdate or to insult the persons in possession of the
property. It has been strenuously contended however by M.
Kohli that in entering upon these properties for the purpose
of dispossessing those in possession in the purported
execution of warrants which had ceased to be executable
Rattan Singh and others nust be held to have acted "wth
intent to annoy" these in possession. These persons, it is
argued, knew very well that the natural and inevitable
consequence of their action was that the persons in
possessi on woul d be annoyed. It necessarily fol |l ows
therefore according to the | earned counsel that they had the
intention to annoy those persons.

924

The proposition that™ every person intends the natura
consequences ~of hi's act, on which the |I|earned counse
relies, i's often-a convenient and hel pful rule to ascertain

the intention of persons when doing a particular act. It is
wong however to accept this proposition as a binding rule
whi ch nmust prevai l on~ all occasions and in al

ci rcumst ances. The ultimte question for decision being
whet her an act was /done with a particular intention all the
circunstances including the natural ~consequence of the
action have to be taken into consideration. It is

legitimate to think al so that when s. 441 speaks of entering
on property " with intent toconmt an offence, or to
intimdate, insult or annoy" any person in possession of the
property it speaks of the mmin intention in the action and
not any subsidiary intention that nmay al'so be present. e
of the best expositions of the neaning of the word “intent"
as used in the Indian Penal Code was given in a decision of
the Bonbay H gh Court in 1900 in Bhagwant v. Kedari @ (1).
Examining the definition of the word "fraudulently" in's. 25

of the Indian Penal Code, viz., "a personis said to do a
thing fraudulently if he does that thing with Jintent to
defraud but not otherw se". Batty J. observed thus at page
226 of the Report:-

"The word ’'intent’ by its etynpology, seens-to have

nmet aphorical allusion to archery, and inplies "ain andthus
connotes not a casual or nerely possible result-foreseen
perhaps as a not inprobable incident,. but not desired but
rather connotes the one object for which the
effort is made-and thus has reference to what
has been called the dom nant notive, without
whi ch the action would not have been taken."
The fact that these observations were nade for the purpose
of ascertaining what is nmeant by the word "fraudulently"

does not dimnish their general value and correctness. In
our opinion, the observations of the |earned Judge as
regards the nmeaning of the word "intent" indicates the

correct approach

(1) I.L.R 25 Bonbay 202.
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to adopt in deciding whether the necessary ingredient of the
of fence of crimnal trespass that the entry was "with intent
to commt an offence or to intimdate, insult or annoy" any
person in possession of the property has been established.
It follows fromthis that the nere fact that the natura
consequence of the entry was known to be annoyance to the
person in possession would not necessarily show that the
entry was made "with intent to annoy". That fact as to what
the natural consequence would be and the presunmption of this
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being known to the person so entering would be only one
circunstance to be taken into consideration along with other
ci rcunst ances for the purpose of deciding the question wth
what intent the entry was made. Surprisingly enough the
Bonbay Hi gh Court held only a few years later in Emperor v.
Laxaman Raghunat h(1) which was a case under s. 448 of the
I ndi an Penal Code that to prove the intention necessary for
the purpose of the offence of crimnal trespass it is
sufficient to show that the man did the act wth the
know edge that the probabl e consequence woul d be annoyance
to the complainant. Fulton J. who delivered the judgnent of
the Court said that the result of the authorities seemto be
that "although there is no presunption that a person intends
what is nmerely a possible result of his action or a result
whi ch though reasonably certain is not known to him to be
so, still it nust be presumed that when a man voluntarily
does an act, knowing at the tinme that in the natural course
of events a certain result will follow, he intends to bring
that result". It is fair to notice that Fulton J.had been a
party to the earlier decision in Bhagwant v. Kedari (2),
though no reference to what was said about the neaning of
the word "intent" in that case appears to have been made in
the latter case. It is to be noticed that this view of the
aw in Laxman Raghunath’s case(" has not been followed by
the Bonbay Hi gh Court in recent years. In Enperor v. D
Cunha (3) it was explained that while the question of
know edge

(1) I1.L.R 26 Bonbay 558.

(2) I.L.R 25 Bonbay 202.

(3) 37 B.L.R 880.
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as to what would be the natural consequence of the act can
be taken into consideration in deciding the intention of the
party that is only one of the circunstances that have to be
consi der ed.

The view that annoyance is a natural consequence of the act.
and it is known to the person who does the act that 'such is
the natural consequence is not sufficient to prove'that the
entry was with intent to annoy has been consistently taken
in the Calcutta Hi gh Court. See. N zanuddin v.  Jinnat
Hussain(1l); Satish Chandra Modak v. The King(2) ; Bata
Kri shna Ghosh v. The State(3); The State v. Abdul Sakur(4).
The sane view was taken by the Madras High Court in 1896 in
the case of Queen Enpress v. Rayapadaayachi (5)- As a
different view was taken by that Hgh Court in 1912 in
Sel | anut hu Servai garan v. Pal | urut hu Karuppan(6) t he
matter was exam ned by a Full Bench of the H gh Court in
Vul | appa v. Bheema Row(7) in 1917. The full Bench held that
the correct view had been taken in Queen Enpress v.
Rayapadaayachi (5) (supra) and that the legislature did not
intend in s. 441 that doing the act with the know edge of
its consequence shoul d be punishable. Kunaraswam Sastriyar
J. stressed the fact that wherever the Penal Code wanted to
make a man |liable for know edge of consequences it expressly
said so as in ss. 118 to 120, 153, 154, 217, 293 etc. The
| earned Judge agreed with an observation of Sir WIIliam Mark
by (El enents of Law, para 222) in that a consequence would
follow or a know edge "that it is likely to follow w thout
any desire that it should followis an attitude of mnd
which is distinct fromintention................. The Madras
Hi gh Court has thereafter adhered to this view of the | aw.
The Al | ahabad H gh Court took a simlar view of this matter
in Enperor v. Mdtilal(8). M. Kohli

(1) A 1.R 1948 Cal. 130. (2) A1.R 1949 Cal. 107.

(3) AIl.R 1957 Cal. 385. (4) A I.R 1960 Cal. 189.




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 8 of 10
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(7) 1.L.R 41 Mad. 156. (8) I.L.R 47 All. 855.
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has relied on a decision of the Allahabad H gh Court in
Kesar Singh v. Prem Ballabh (1) in which the | earned Judge
(Desai J.) held that where the probabl e consequence of the
act of the accused was to cause annoyance to the conpl ai nant
it will be presunmed that they commtted the trespass wth
that intention and as that intention was not rebutted the
accused was rightly convicted under s. 447.

We think, with respect, that this statenent of |law as al so
the simlar statements in Laxaman Raghunath’s Case(2) and in
Sel lamut hu Servaigaran’s  Case (3) is not quite accurate.
The correct position in law may, in our opinion, be stated
thus: In order to establish that the entry on the property
was with the intent to annoy, intinmdate or insult, it is
necessary for the Court-to be satisfied that causing such
annoyance, intimdation or insult was the aimof the entry;
that it i's not sufficient for that purpose to show nerely
that the natural consequence of the entry was likely to be
annoyance, intimdation or insult, and that this Ilikely
consequence was known to the persons entering; that in
deciding whether the aimof the entry was the causing of
such annoyance, intimdation or insult, the Court has to
consider all the/ relevant circunstances including the
presence of know edge that its natural consequences woul d be
such annoyance, intimdation or insult and including also
the probability of something el se than the causing of such
intimdation, insult  or annoyance, being the domi nant
i ntention which pronpted the entry.

Applying these principles to the facts of the present case,
we are satisfied that the courts below are right in  holding
that Rattan Singh and ot hers have not been shown to have had
the intention to annoy. It may be true that they knew that
annoyance would result. Armed as they were wth the
warrants of execution it is reasonable to think however that
the intention which pronpted and dom nated their action was
to execute the warrants. W think

(1) A I.R 1950 All. 157.

(2) 1.L.R 26 Bonbay 558.

(3) I.1.R 35 Mad. 186.
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also that the courts below were right in their view that
Rattan Singh and others could not be reasonably expected to
know that the warrants had ceased to be executable in~ | aw.
Taking all the circunstances into consideration we have cone
to the conclusion that the courts below were right in their
view that crimnal trespass was not committed or apprehended
from the acts of Rattan Singh and others who entered the
property and rightly rejected the defence plea that the
object of those who assenbled was to defend the  property
agai nst trespass.

There was therefore no difficulty in holding that the
assenbly of the villagers was an unl awful assenbly with the
conmon object of killing Rattan Singh and others who wanted
to di spossess them

This brings wus to the question of participation of the
i ndi vidual accused in the unlawful assenbly. As it is
clearly a question of fact this court wuld ordinarily
refuse to investigate the sane. M. Kohli however conpl ains
that the High Court’s findings on this question is vitiated
by serious error in reading the evidence. Evidence has been
given, the correctness of which can no | onger be disputed,
that these 10 accused persons were found lying injured at
the place of occurrence when the rest of the mob finally
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di spersed. The defence suggestion was that even so it may
well be that they had cone to the place of occurrence only
out of curiosity to see how the thing devel oped. One of the
reasons given by the High Court for rejecting this argunent
was that it " was also proved fromthe statenents of | qgba
Singh, a non-official (P.W 9), Minshi Singh, Head Constable
(P.W 22), Kaul Singh, Assistant Sub-Inspector (P.W 24) and
Ranj it Singh, Head Constable (P.W 26) that jellis,
gandasas, and lathis were recovered fromtheir possession."
If this had really been proved the Hi gh Court’s renmarks that
there could be "little doubt about their being in the nob
and participation in the assault” would be fully justified.
It has however been pointed out by M. Kohli that the
evi dence of these witnesses does not really establish the
recovery
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of any weapons fromthe possession of these appellants. Al
that the evidence shows is that such weapons were found
lying in'the field near the injured persons and were taken
into possession.. The statenents that these were recovered
fromtheir possession were it is true, made in the menoranda
of seizure of weapons that were prepared and sinlar
statements were nade by sonme of these witnesses in their

exam nationin-chief.” In-cross-exam nati on however they al
admtted that there was no recovery fromthe person of any
of these appellants. |t appears clear that when the nopb

di spersed after the police firing, |eaving some of the
persons in the nmob dead and sone injured sone weapons were
also left in the field. Some of these were 'stained wth
blood. It is not unlikely that these had belonged either to
sone out of the nmen who were lying dead or injured.. Wat is
clear however is that the weapons had not been proved to
have been recovered fromthe possession of any of these
appel | ant s. It is unfortunate that the |l earned Judges who
beard the appeal in the High Court did not examne the
evidence with the care it deserved.

In view of the serious error nade by the | earned Judges we
have found it necessary to examine the evidence for
ourselves to decide whether or not the oral testinmony as
regards the participation of these appellants .in the
unl awful assenbly shoul d be accepted or not. W have cone
to the conclusion that this evidence should be accepted.
One, circunstance that cannot be overlooked is that, the
place where these appellants were found |lying injured
were well away fromthe inhabited portion of the village.
It is hardly likely that villagers who came out of their
houses only out of curiosity would venture so far-forth into
the fields. It is also to be noticed that of these ten
appel l ants some were the tenants judgnent-debtors and the
rest close relations of them

We are satisfied, on a consideration of al | t he
ci rcunst ances, that these appellants were not nere onlookers
but joined the unlawful assenbly with the comon object as
al | eged by the prosecution.

1/ SCl / 64-59

930

That of fence under s. 304 Part 11 and sections 326, 324 and
323 I.P.C. were conmmitted by sone nmenbers, out of these who
had assenbled in pursuance of the comron object of all is
clearly shown by the evidence and is not disputed before us.
We are unable to agree with the contention raised on behalf
of the State in the State's appeal that offences under s.
302 of the Indian Penal Code were committed by causing the
death of Rattan Singh and Dharam Singh. Qur concl usi on
therefore is that the appellants have been rightly convicted
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under s. 304 Part 11 read with s. 149, s. 326/149, s.
324/ 149 and s. 323/ 149 of the Indian Penal Code.

The last subm ssion nade before us on behalf of the 10
appel lants is that in consideration of all the circunstances
of the case the sentences passed on the appellants are too

severe. The question of sentence is in the discretion of
the Trial Court and would not ordinarily be disturbed by
-the High Court in appeal if it has. been exercised
judicially. There is still less reason ordinarily for this

Court to interfere with sentences passed by the Trial Court
and confirmed by the H gh Court.

It is difficult to say however that in the present case the
di scretion on the question of sentence has been exercised
judicially. It cannot =~ be overlooked that of these ten
appel l ants six are wonen and four nmen. No specific part has
been allotted to these wonen. It is reasonable to think in
all the circunstances of the case that they did not take a
| eading part in the occurrence but came into the field when
their 'menfolk cane out-partly to save their fields and
partly to save their menfolk. Neither the Trial Court nor
the Hi gh  Court appears to have taken any notice of these
ci rcunst ances and passed the sane sentence on the nmen as

well as the wonmen. I'n the peculiar circunstances of this
case we think that i'nterference on the question of sentences
passed against the wonen is called for. It appears that

they have served out nore than two years and ni ne nonths of
the sentence i nposed on them and had

931

been in custody for about 10 nonths before  that. Oh a
consi deration of all the circunstances of the case we reduce
the sentence on these wonen-appellants under s. 304 Part 11
read with s. 149, s 326 149 and s. 148 to the period of
i mprisonnent al ready under gone.

O the four male appellants Surjan was aged 70 at the tinme
of the trial and Gokul 66. Surjan is thus about 73 \years

old now and CGokul just less than 70. In consideration of
their age we think that the interests of justice 'will be
served if their also reduced to the period of “inprison-
under gone. We reduce their sentences Let these accused

persons be set at required in connection with some other W
see no reason to interfere with the sentences passed on the
ot her two mal e appel | ants.

The appeal by the accused persons is thus dism ssed except
as regards the nodification in sentences of eight of them
The appeal preferred by the State of Punjab.is dism ssed.
Appeal s di sni ssed




