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(Arising out of S.O P.(CRL) NO 2650 OF 1995)
JUDGMENT
G N RAY J.

Leave granted. Heard | earned counsel for the parties.

Order dated 15.2.1995 passed by the Del hi H gh Court in
Criminal Msc. (Main) Petition No. 2802 of 1994 and Crimina
Msc. (Main) Petition No. 3202 of 1994 disnmissing the
application of the appellants under Section 482 of the Code
of Crimnal Procedure for quashing the Crimnal case No. 149
of 1988 and 42 and 1990 pending in the Court of the
Metropolitan Magistrate, New Delhi under Sections 7 and 16
of the Prevention of Food Adulteration Act, 1934 initiated
on the basis of the conplaint nade by the Local Health
Aut hority of the Del hi Adm nistration is under chal l-enge.

Crimnal Case No. 149 of 1988 relates to the sanple of
Chut ki Pan Masal a purchased fromaccused No.1l Mirari. La
Gupta, partner of the accused No.3 Ms Lal Chand Gupta, and
manuf act ured and supplied by accused No.4 Ms K K. Karyal aya,
of which accused No.5 Krishna Gopal Sharma is the nom nee.
Case No. 42 of 1990 relates to sanple of Chukki | Muth
Freshner purchased by Food | nspector D.P. Singh on 21.8.1989
fromaccused No.1 Krishna Gopal Sharma, the nom nee of the
manufacturer Ms K. K Kar yal aya. Accordi ng to t he
prosecution case both the sanples of Chutki Pan Masal a and
Chutki Muth Freshner were analyzed by the Public Analyst,
Del hi and the Analyst found both the sanples as adulterated
because it contained saccharin to the extent of 2000 p.p.m
In the first sanple and 2450 p.p.m in the second sanmple. It
may be stated here that at the relevant tine when the said
sanpl es were purchased, under the existing Rule 44(g) and
Role 47 of the Prevention of Food Adulteration Rules, the
saccharin contents as found by the Public Analyst in the
samples were in violation of the Rules.
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The | earned Metropolitan Magistrate in dismssing the
applications made under Section 248 of the Code of Crinina
Procedure held, inter alia, that although from 9th Novenber,
1993, Rule 47 of the Prevention of Food Adulteration Rules
1955 had undergone a change and saccharin to the extent of
8000 ppm in pan nasala has been permtted under the anended
Rul e 47, even then accused were not entitled to get any
benefit of subsequent amendnent of Rule 47. As at the
rel evant time, the accused had sold the Pan Masal a and Muth
Freshner in violation of the nandate under the Act and the
Rul es franed thereunder, the prosecution initiated on
account of such violation was |egal and justified.

The | earned Judge relied on the Full Bench decision of
the Delhi High Court in Minicipal Corporation of Delhi Vs.
Charanjit Lal (1980 (1) PFC page 55) wherein sinlar
contentions were negatived by the Full Bench

Against the said decision, the appellants noved the
Del hi High Court under Section 482 of the Code of Crim nal
Procedure inter alia praying for quashing the said crimna
ases. By ' the inpugned judgnent, the High Court held that at
the relevant tinme, when the sanples were taken and anal yzed,
the saccharin content as found by the analyst in the sanples
was not perm ssible. ‘Hence, the offence under the Food
Adul teration Act had been comrmitted and consideration of
subsequent change /of the pernmissible limt of saccharin in
Pan Masala and Mouth Freshner was not Gernmane. The High
Court, therefore, ' dismssed the M sc. Cases arising out of
Section 482 of 'the Crimnal Procedure Code with an
observation that it would open to the accused petitioners to
urge the inplication of subsequent change in the Rules by
permtting user of saccharin upto the extent of 8000 ppmin
Pan Masal a at the hearing of the crimnal cases.

M. Sanghi, the |earned senior counsel -appearing for the
appel l ants, has strongly contended that the extent of
saccharin since found by the analyst® cannot be held as
injurious to health because on the basis of further research
and anal ysis about the effect of saccharin on human body, it
has been ascertained that presence of saccharin upto a
reasonable Ilinmt was not at all. injurious to health.
Precisely for such change in the outlook, Rule 47 of the
Preventi on of Food Adulteration Rul es has been changed with
effect from 9th Novenmber, 1993, by indicating that in a Pan
Masal a, the saccharin content even upto 8000 ppm is
perm ssible. M. Sanghi has submitted that at the rel evant
time when 2000 ppm of saccharin was added to the Chutki Pan
Masal a and the Mouth Freshner, the accused in fact had not

conmmitted any illegal act by adding saccharin in quantities
not ed because such quantity of saccharin was not injurious
to health. It was only because our know edge  about the

effect of saccharin on human system was inperfect, an
unr easonabl e enbargo on the user of saccharin in Pan Masal a
and Mouth Freshner was inposed in Rule 47. As it is quite
evident that inposition of restriction on user of saccharin
in Pan Masala and Mouth Freshner was unjustified because of
| ack of know edge about the effect of saccharin on hunan
system and as it can not be contended that presence of
saccharin to the extent of 2000 ppmand 2450 ppm in Pan
Masal a and Muth Freshner was either injurious to health or
such user of saccharin had adversely affected the quality
of the articles by degenerating the sane, it nust be held
that the accused appellants had in fact did not commit any
i nproper act by selling an adulterated food. Because of
i mperfect know edge, the wong restriction was inposed under
the Prevention of Food Adulteration Rules at the relevant
time and such unjust inposition of restriction of user of
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saccharin nust be held to be arbitrary, unjust and wi thout
any reasonable basis. M. Sanghi has subnmtted that it is
nobody’s case that the Chutki Pan Masala or Muth Freshner
since sent for analysis contained any substance which had
degenerated the quality of the articles or nmade them
injurious to heal th. Hence, it cannot be reasonably
contended that in fact the said articles were adulterated
food even at the tine of collection of the sanmples. M.
Sanghi has subnitted that in the aforesaid facts, it wll
not be fair and proper to prosecute the accused and to
puni sh them for using saccharin in Pan Masala and Mouth
Freshner to an extent nmuch below the perm ssible limt which
has been accepted by the concerned authority by rectifying
the mi sconceived notion about the effect of saccharin by
amending Rule 47 of the Rules. The alleged violation being
based on m sconception should not be countenanced by Court
and the accused should "not be exposed to trial for a
crimnal offence” when in fact no of fence had been committed
by the accused. In~ The facts ~of the case, the prosecution
wi Il amount to gross abuse of process of |aw. Hence, prayer
for quashing shoul d have been allowed by the H gh Court.

Ms. Amareshwari, the |earned senior counsel appearing
for the respondent, has however submitted that inposition of
restriction of adding saccharin as contained in Rule 47 of
Prevention of food Adulteration Rules at the relevant tine
was not arbitrary and capricious. Such i'nposition was fairly
made consistent wth the existing know edge about harnful
effect of saccharin.on the human system Ms. Amareshwari
has submitted that it is nobody’'s case that at the rel evant
time on the basis of the available information flow ng for
research and analysis there was no occasion for putting
enbargo on the free wuser of saccharin-on the articles sold
and restriction in the wuser of saccharin-in Rule 47 of the
Rul es was wholly arbitrary, capricious and ipsi dikit of the
Rul e making authority. Rule 47 of the Rules having been
fairly made in proper exercise of the power consistent with
the then available information onthe effect of saccharin on
human system it nust be held ‘that such Rule, even though
amended at a later stage on the basis of further know edge
on the effect of saccharin on hunan system was quite |ega
and valid. So long Rule 47 being validly nade was in force,
conpliance of the mandate under the Rules was unavoi dable
and prosecution initiated on violation of Rule 47 as
operative at the relevant tinme cannot be held to be illega
and wi t hout any sanction of law. She ~has, therefore,
submitted that the conplaint nmade against  the accused and
consequential initiation of crimnal case _under t he
Prevention of food Adulteration Act cannot be held as
illegal and invalid for which an order of quashing /such
crimnal cases was warranted.

After giving our careful consideration to the facts and
circunmstances of the case it appears to us that ‘at the
relevant time when the sanples of the Pan Masala and the
Mout h Freshner were taken, the saccharin content as found by
the Public Analyst in the said articles of food was in
violation of Rule 47 of the Prevention of Food Adulteration
Rul es. The Pan Masal a and the Mouth Freshner are undoubtedly
within the nmeaning of food under Section 2(v) of the
Preventi on of Food Adulteration Act. food under said act has
been defined very widely. The validity of Rule 47 prior to
its anendnment in 1993 restricting the user of saccharin in
pan masala cannot be challenged on the ground of arbitrary
and capricious exercise of power by the Rule making
authority has not been denonstrated that despite wdely
accepted view by the experts about the effect on saccharin
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on human systemon the basis of information flow ng from
research and analysis, the restriction of user of saccharin
in Can Masal a or touth Freshner as inposed in Rule 47 of the
Rules at the relevant time was wholly arbitrary, unjust and
capricious. Human know edge is not static The conception
about the harnful effect of saccharin on human system has
undergone changes because of information derived from
further research and analysis. The know edge about the
effect of saccharin on human system as accepted today may
undergo a cringe in future on the basis of further know edge
flowi ng fromsubsequent research and analysis and it nmay not
be unlikely that previous view about saccharin may be found
to be correct later on. If the Rule naking authority on the
basis of human know edge w dely accepted by the expert
franed rule by inposing restriction of user of saccharin in
Pan Masal a or Mouth Freshener at a particular point of tine,

such exercise of power nust be held to have been validly
made, founded on good reasons; and challenge of the Rule on
the score of" arbitrary and capricious exercise of power
nmust fail. ~In this connection, reference may be nade to the
deci si on of a Constitution Bench of thus Court in Pyarali K

Tejani Vs. Mahadeo Ranthandra Dange and Ors. (1974 (2) SCR
page 154) In the said case, a Dealer in scented 'supari’ was
charged for the offence  of having sold and retained for
selling scented ’'supari’ with saccharin and cyclamate, in
contravention of Section 7(i) (ii) and Rule 47 of Prevention
of Food Adulteration Rules. |In the “said case, because of
such contravention, the deal er was prosecuted for an offence
puni shed under Section 16(1) (a) (i) of the Prevention of
Food Adulteration Act. The dealer was convicted by the
| earned Magistrate by inposing a fine Rs.100/-. On revision

the H gh Court enhanced the punishment” to the 'statutory
m ni mum of six nmonths inprisonment and a fine of Rs. 1000/-.

At the hearing of the appeal before this Court, there was no
di spute that the article in question which was sold
cont ai ned saccharin and cyclamate. It was however urged that
Section 23(i)(b) enmpowered the framng of Rules regarding
the articles of food for which standards were to be
prescribed. It was contended that supari was not a food. It
was further contended that neither saccharin nor cyclamate
was a bio-chenmical risk and the blanket ban on the use of
those subst ances was unconstituti onal amount i ng to
unreasonabl e restriction on the freedom of trade guaranteed
under Article 19 of the Constitution It was al so urged that
al t hough saccharin was permitted to be wused in carbonated
water, restriction of user of saccharin in supari anounted
to hostile discrimnation.

The Constitution Bench, however, held that supari was
food under Section 2 (v) of the Act. Food was defined under
the Act in a very w de anplitude covering any article used
as food and every conponent which enters into it “including
even flavoring matter and condinments. It was al so indicated
in the said decision that in offences relating food
articles, strict liability was the rule. Nothing nore than
actus reus was needed where regulation of private activity
in vulnerable areas like public health was intended. Socia
def ence reasonably overpowered individual freedom Section 7
of the Prevention of food Adulteration Act had cast an
absol ute obligation regardl ess of scienter, bad faith and
mens rea. There would be no nore argunment about it. The | aw
had denied the right of a dealer to rob the health of a
consuner of supari . The Constitution Bench in this regard
noticed and relied on an earlier decision of this Court in
Andhra Pradesh Gain and Seed Merchants Association Vs.
Union of India (1971 (1) SCR 166).
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The Constitution Bench also indicated that It was not
the judicial function to enter the thicket of research
controversy or scientific dispute where Parlianent has
entrusted the Central Covernnent with the power and
therefore, the duty of protecting public health against
potential hazards and the Central CGover nent after
consultation with the high powered technical body, Had
prescribed the use of saccharin and cyclamte in sone
articles of food. Wiere expertise of a conplex nature was
expected of the State in framng rules, the exercise of that
power not denonstrated as arbitrary nmust be presumed to be
valid as a reasonable restriction of the fundanental right
of the citizen and Judicial review nmust halt at the
frontiers. The contention that there had been a hostile
di scrimnation agai nst ~supari vis-a-vis carbonated waters
was al so rejected by the Constitution Bench. It was
i ndicated that there was a basis for the distinction and the
Courts would not make easy assunption - of unreasonabl eness
of subordinate legislation. The challenge to the vires of
Section. 23 (ii)(b) of enpowering fram ng of rul es
uncontrolled and ungui ded power  was also rejected by the
constitution Bench by indicating the guidelines inplicit in
the statute, built into the system by the contained in the
rule and safeguard of |laying the rules before the Houses of
Par | i ament .

It will be appropriate to nention here that the prayer
for release on probation on good on good conduct was
rejected by the Constitution Bench by indicating that the
kindly application of probation principle was to be
negatived by the inperatives of soci al def ence and
i nprobabilities of noral proselytisation The ~Constitution
Bench had al so not approved inmpositionof only fine offence
under Food Adulteration Act by indicating that the court has
jurisdiction to bring down sentence to  |less than | mninum
prescribed in Section 16(1) of the Act provided there were
adequate and special reason in that behalf normally food
of fences should be deferrently dealt wth. Wen prinmary
necessaries of life were sold spurious adm xtures for naking
profit, the common man being at the nmercy of vicious dealer
had only protection under t he Prevention of Food
Adul teration Act and the court. |If offenders could get away
with trivial fine, the law would would be brought -into
cont enpt .

In the back drop of aforsaid exposition of |aw for
of fences under the Prevention of Food Adulteration Act it is
necessary to consider the facts and circunstances of the
case. In these appeals, there is no dispute that
saccharin was not added to Pan Masal a and Mouth Freshner. It
is contended that even if addition of saccharin to the
extent as stated to have been found by the Analyst is
accepted to have been correctly deternined, suchtaddition
as a mtter of fact, was neither injurious to health nor it
degenerated the articles sold so that they could be branded
as adulterated fact. The ban on the use of saccharin in Pan
Masal a and touth Freshner was inposed on a m sconception-and
erroneous view of its injurious effect on human system But

later on, it has been accepted by the Rule naking authority
that use of saccharin to the extent of 8000 ppm in pan
masala will not be harnful for human consunption and Rul e 47

of the Rules has been anended. As use of saccharin to the
extent of 2000 and 2450 ppmwas not injurious to health at
any point of tine, it must be held that even before
amendment of Rule 47 such use of saccharin to the above
extent did not constitute an offence for adulterating food
wi th substances injurious to health.
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In our view, at the relevant time, saccharin content in
Pan Masal a and Mouth Freshner to the extent of 2000 and 2450
ppmas found by the Analyst was not permi ssible under the
Prevention of Food Adulteration Rules. W have indicated
that such Rule was valid and operative at the relevant tinme.
Hence, there had been violation of the Food Adulteration Act
and the Rules framed thereunder in selling Pan Masal a and
Mout h Freshner with saccharin content to the extent of 2000
and 2450 ppm Hence, the conplaints nade by the Health
Depart ment  of Del hi  Administration and initiation of
crimnal cases against the accused cannot be held to be
wi thout justification. 1t cannot also be contended that on
the face of the conplaint, no offence was prima facie
conmitted. Hence, the inpugned decision of the Hi gh Court in
di smissing the applications under section 482 Cr.P.C can
not be held to be unjustified.

I't, however, ~appears to wus that even if the conpl aint
is accepted to be correct, the only offence commtted by the
appel | ants anbunts to technical violation of the mandate of
Rul e 47 ‘for adding saccharin to the extent of 2000 and 2450
ppmin the Chutki Pan Masala and - Muth freshner. Such
addition of saccharin cannot be held to be injurious to
heal th because, considering |later findings on research and
analysis on the effect” of saccharin on human system
addition of saccharinto the extent 8000 ppmin Pan Msal a
has been allowed by anmending Rule 47. The articles sold are
not alleged to be injurious to health and such all egations,
even if nmade, cannot be accepted.” There is no allegation
that any other injurious substance was added to the articles
sold making them potentially health hazards. It is al so not
the case that Pan Masal a and Muth Freshner were of inferior
quality and sub-standard. In a case like thi's, the offence
commtted is on account of technical violation of Rule 47.
It should be enphasized that strict adherence to Prevention
of food Adulteration Act and Rul'es framed thereunder shoul d
be insisted and enforced for safeguarding the interest of
consuners of articles of food. In the Constitution Bench
decision in Tejani’s case (supra) it has been indicated that
in ordered to prevent wunnerited leniency in the matter of
awar di ng sentence for an offence under the Prevention of
food Adulteration Act, the Ilegislature by anmendment has
i ncorporated the provision of mninumsentence. But it was
al so been indicated that the court, for adequate and speci al
reasons, nay bring down the mninmum sentence. The
Constitution Bench has also observed that all violations of
provisions of the Act and Rules need not be treated alike
because "there are violations. In the special facts of these
cases, it appears to wus that a defferent punishment of
imprisonnent is not called for and inposition of fine of
will neet the ends of justice. The crimnal cases were
initiated on the basis of sanples taken in 1967. The accused
appel l ants have already faced the ordeal of crimnal trials

for a number of years. In the aforesaid circunstances,
further agony of crimnal trial need not be prolonged.
Conclusion of the crimnal cases will also save tine and

expendi ture of the respondent.

In that view of the matter, we direct for quashing
the crimnal cases in question on paynent of costs at
Rs. 7500/- in each of these appeals as in our view, on
conviction of the appellants in the crimnal cases initiated
agai nst them such fine would have nmet the ends of justice.
The appeal s are accordingly di sposed of.

In view of decision in the crimnal appeals the Specia
Leave Petition (Criminal) No. 2650 of 1995 arising out of
the order of dismssal passed on the wit petition filed by
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the petitioner in the Delhi H gh Court for challenging the
vires of Rule 47 of the Prevention of Food Adulteration

Rul es, stands di sm ssed.




