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S.C. AGRAWAL, SUJATA V. NANCHAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

S.C. AGRAVWAL. J.

| shwar Prasad ' Arya, respondent No.1l, was registered as
an advocate wth the Bar Council ~of Utar Pradesh and was
practising at Badaun. An incident took place on May 18,1971
during lunch interval at about 1.55 p.m in which respondent
No.1l assaulted his opponent Radhey Shyamin'the court room
of Munsif/Magistrate, Bisauli at Badaun with a knife. A
pistal shot is also said to have beenfired by himat the
time of incident. After investigation he was prosecuted for
of f encesunder Section 307 of the -Indian Penal Code and
section 25 of the Arns Act. The Ist Tenporary Civil and
Sessi ons Judge, by his judgnent dated July 3,1972, conyicted
himof the said offence and sentenced him to undergo
rigorous inprisonment for three years for the offence under

Section 307 |1.P.C. and for a period of nine nonths for
of fence under Section 25 of the Arns Act. The conviction and
sent ence for the offence under Section 307 I|.P.C. were

mai ntai ned by the H gh Court by its judgnent dated Septenber
10, 1975 in Crimnal Appeal No. 1873 of 1972 but he was
given the benefit of doubt regardi ng of fence under Section
25 of Arns Act and the conviction and sentence for the said
of fence were set aside. Before he could be arrested to under
go the punishnment of rigorous inprisonment for three years
for offence under Section 307 |I.P.C., a copy of letter No.
Pr. VI/Chh. Pa XXIIlI - 2016-75-76 dated April - 28,1976
purporting to have been sent by Shri L.R Singh, @ Deputy
Secretary, Mnistry of Hone, U.P., Lucknow, addressed to the
District Magistrate, Badaun beari ng endor senent No.
1513(11)-75-76 was received in the Court of the IHLlrd
Additional District and Session Judge, Badaun, who was
responsi ble for executing the order of the court of the Ist
Tenmporary Civil & Sessions Judge on its abolition. In the
said letter it was stated that the Governor has been pl eased
to suspend the conviction of |Ishwar Prasad Arya under
Article 161 of the Constitution with immediate effect and
until further orders he should remain free. After receiving
the copy of the said letter dated April 28, 1979, stayed the
proceedings in the case and despite repeated inquiries by
the court fromthe State Governnent about the suspension of
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the sentences the execution of the sentence awarded to
respondent renained suspended till Septenber 27, 1977, when
on receipt of a crash radiogram nessage from the Hone
M nistry, Lucknow, it was found that the letter dated Apri

28,1976 was fraudulent and thereupon a warrant for the
arrest of respondent no.1 was issued by the court on
Sept enber 28, 1977 and he was arrested the sane day and was
sent to Badaun Jail to undergo the inprisonnent. On Decenber

9, 1977 Shri GS. Sharmm, Illrd Additional D strict &
Sessi on Judge, Badaun, sent a conplaint containing these
facts to the Chairman, Bar council of UWP., for taking
action against respondent No. 1 under section 35 of the
Advocates Act , 1961(hereinafter referred to as the Act’).

On the basis of the said conplaint disciplinary proceedi ngs
(D.C. Case No. 70 of 1981) were initiated agai nst respondent
No. 1 by the Bar Council —of UP. By order dated January
30,1982 the Disciplinary conmttee of the Bar Council of
U P. found respondent No.1 guilty of gross professional ms-
conduct by taking the benefit” hinself of a forged and
fabricated document which had been prepared at his behest.
The Disciplinary Comrmittee of ~the  Bar council of UP.
directed that respondent No. 1 be debarred from practising
as an advocate for a period of tw years fromthe date of
the service of the order. Respondent No.1l filed an appea
(D.C. Appeal No. 4 of 1982 ) in the Bar Council of India
agai nst the order dated January 30, 1982 passed by the
Disciplinary Committee of the Bar Council of U P. The said
Cvil and Session Judge, by his judgment dated July 3,1972,
convicted him of the said offences and sentenced him to
undergo rigorous inprisonment for three “years for the
of fence under section 307 |.P.C. and for a period of nine
nonths for offence under Section 25 of the  Arms Act. The
conviction and sentence for the offence -under Section 307
I.P.C. were maintained by the H gh Court by its judgnent
dat ed Septenber 10,1975 in Criminal Appeal No. 1873 of 1972
but he was given the benefit. of doubt regarding  offence
under Section 25 of the Arm Act and the conviction and
sentence for the said offence were set aside. Before he
could be arrested to wundergo the punishnment of rigorous
i mprisonnent for three years for offence under section 307
|.P.C., a copy of letter No. Pr. VI/Chh. Pa XXl I1-2016-75-76
dated April 28, 1976 purporting to have been sent by Shri
L.R Singh, Deputy Secretary, Mnistry of Hone, U P.

Lucknow, addressed to the District and Sessions Judge,
Badaun bearing endorsenent No. 1513(11)-75-76 was received
in the court of the Illrd Additional District and Sessions
Judge, Badaun who was responsible for executing the order
of the court of the Ist Tenporary G vil & Sessions Judge on
its abolition. In the said letter it was stated that the
CGovernor has been pleased to suspend the conviction of
| shwar Prasad Arya under Article 161 of the constitution
with i mediate effect and wuntil further orders he' should
remain free. After receiving the copy of the said letter
dated April 28,1976 the Illrd Additional District & Sessions
Judge, on April 30,1976 stayed the proceedings in the case
and despite repeated inquiries by the court fromthe State
Covernment  about the suspension of the sentence the
execution of the sentence awarded to respondent renmained
suspended till Septenmber 27, 1977, when on receipt of a
crash radi ogram nessage fromthe Home M nistry, Lucknow, it
was found that the letter dated April 28,1976 was fraudul ent
and thereupon a warrant for the arrest of respondent no.1
was issued by the court on Septenber 28,1977 and he was
arrested the sane day and was sent to Badaun Jail to undergo
the inprisonment. On Decenber 9, 1977 Shri G'S. Sharma
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Il1lrd Additional District & Sessions Judge, Badaun, sent a
conplaint containing these facts to the Chairman, Bar
Council of U, P. for taking action against respondent No. 1
under Section 35 of the Advocates Act, 1961(hereinafter
referred to as ’'the Act’). On the basis of the said
conpl aint disciplinary proceedings (D.C. Case No. 70 of
1981) were initiated against respondent No.1 by the Bar
Counci |  of U P. By order dated January 30,1982 the
Disciplinary Committee of the Bar Council of U P. found
respondent No.1 guilty of gross professional ms-conduct by
taking the benefit hinmself of a forged and fabricated
docunent which had been prepared at his behest. The
Di sciplinary Conmittee of the Bar Council of U P. directed
that respondent No.1 be debarred from practising as an
advocate for a period of two vyears from the date of the
service of the order. Respondent No. 1 filed an appeal (D.C
Appeal No.4 of 1982) in the Bar- Council of |ndia against the
order dated January 30, 1982 passed by the Disciplinary
Conmittee of the Bar Council of U P. The said appeal was
al l owed by the Disciplinary Committee of the Bar Council of
India by order dated June 8,1984 and the order of the
Disciplinary Commttee of the Bar Council of U P dated
January 30, 1982 was set aside on the view that there was no
material on the basis of which it could reasonably be held
that respondent No. 1 had prepared the docunent which was
subsequent |y found forged.

The appellant, H kmat Ali Khan, had also submitted a
conpl ai nt agai nst ‘respondent No.1 to the Secretary, Bar
Council of U P., where in it was stated that by order dated
July 3, 1972 passed by the Tenporary Civil & Session Judge,
Badaun the respondent had been convicted and sentenced to
three years rigorous inprisonment under Section 307 |.P.C
and his appeal had been dismissed by the H gh GCourt by
judgrment dated Septenmber 10, 1975 and even after the
di sm ssal of his appeal respondent No. 1 he remained out of
jail till Septenber 27, 1978 on the basis of a forged and
fraudul ent docurment purported to( have been sent by the
Deputy Secretary, Mnistry of Honme, U.P., Lucknow and that
during the said period he continued to practice ‘as an
Advocate. In the said conplaint, it was al so nmentioned that
the nanme of respondent No.1 is noted as a bad character in
regi ster No. 8 of Police Station, Wazirgang, District Badaun
and further that a nunmber of crimnal case have been
regi stered against him It was prayed that a fresh inquiry
may be nade in the matter and in case the facts are proved
agai nst respondent No. 1 his registration as an advocate may
be cancelled since he is a blot to the names ~of all the
advocates. On the basis of the said conplaint of the
appel | ant proceedings (D.C. Case No. 40 of 1983)  were
initiated agai nst respondent No.1 by the Bar Council of U P.
IN the said proceedi ngs, respondent No. 1 appeared-and filed
his witten statenent, but thereafter he did not appear and
participate in the proceedings. The Disciplinary Conmttee
of Bar Council of U P proceeded ex parte against him By
order dated March 25, 1984 the Disciplinary Commttee found
that respondent No. 1 was convicted and sentenced under
Section 307 |.P.C and wunder Section 25 of the Arm Act and
that his names of the bad character are entered. The
Disciplinary Conmittee held that it is wunbecomng of an
advocate to earn such a bad reputation in the society and
that respondent No. 1 was liable to be punished. The
Disciplinary Comrittee of the Bar Council of U P. directed
that respondent No. 1 be debarred frompractising as an
advocate for a period of three years. Respondent No. 1
filed an appeal (D.C. Appeal No. 17 of 1984) against the
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said order passed by the Disciplinary Comittee of the Bar
Council of U P. The appellant also filed an appeal (D.C
Appeal No. 17A of 1984) against the said order. Respondent
No. 1, in his appeal, prayed that the punishment inmposed by
the Disciplinary Conmttee of the Bar Council of U P. be set

aside; the appellant, in his appeal, on the other hand,
want ed the said punishnment to be enhanced and his nane to be
renoved from the roll of advocates. Both the appeals were

di sposed of by the Disciplinary Conmttee of the Bar Counci
of the India by order dated Septenber 8, 1985. It was
observed that the matter has al ready been considered by the
Disciplinary Conmmittee of the Bar Council of Indiainits
order dated June 8, 1984 in D.C. Appeal No. 4 of 1982
whereby the order of the Bar Council of U P. dated January
30, 1982 suspendi ng respondent No. 1 frompractice for three
years had been set aside. The Disciplinary Cormttee of the
Bar Council of India held that there was no choice left with
it but "to accept the appeal in view of the order dated June
8, 1984 passed by the Disciplinary Conmttee of the Bar
Council ~of ~U. P. dated March 25, 1984 in D.C. Case No. 40 of
1983 was set aside. Consequently, the appeal filed by the
appel | ant was di sm ssed.” Feel ing aggri eved by the said order
dated Septenber 8, 1985 passed by the Disciplinary Committee
of the Bar Council ~ of India allowng D.C. Appeal No. 17 of
1984 filed by respondent No. 1 and dism ssing D.C Appeal No.
17A of 1984 filed by him the appellant ‘has filed this
appeal

Shri Subodh Markendaya, the |earned counsel for the
appel lant, has wurged that in passing the worder dated
Septenber 8, 1985 the Disciplinary Commttee of the Bar
Council of India has failed to appreciate that in the
earlier order dated June 8, 1984 in D.C. _Appeal No. 4 of
1982 the Disciplinary Committee of the Bar Council ‘of India
had given the benefit of doubt to respondent No. "1 in
respect of fabrication of |etter dated April 28, 1976 on the
basis of which he was able to avoid being arrested for a
period of about 16 nonths from April 30, 1976 to Septenber
28, 1977 for undergoing t he sent ence of ri gorous
i mpri sonnent inposed on himunder section 307 |.P.C and that
in the said proceedings the Disciplinary Comittee of the
Bar Council of India had not considered the conduct  of
respondent No. 1 involving his conviction for the of fence
under Section 307 |I.P.C and his being sentenced to rigorous
i mprisonnent for three years. According to Shri Markendaya
the said conduct of respondent No.1l was the subject matter
of the conplaint filed by the appellant for which conduct
the Disciplinary Commttee of the Bar Council of U P. had
i nposed the punishment of debarring himfrompractising as
an advocate for a period of three years. Shri. Markendaya
also urged that in his conplaint the appellant had also
poi nted out that the name of respondent No. 1 is entered in
Regi ster No. 8 nmmintained at Kotwali Badaun and the said
regi ster contains the names of bad character and that this
fact was also found established by the Disciplinary
Committee of the Bar Council of UP. and it was observed
that it is unbecoming of an advocate to earn such a bad
reputation in the society. The subnission of Shri Markendaya
is that having regard to the gravity of the mis-conduct of

respondent No. in assaulting his opponent in the court Rom
with a knife and his having been committed the offence under
Section 307 |.P.Cand his being sentenced to wunder go

rigorous inprisonment for three years in connection with the
said incident, the punishrment of renoval of the nanme of
respondent No. 1 fromthe roll of advocates should have been
i nposed on himand that the Disciplinary Commttee of the
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Bar Council of UP. was in error in inposing the Iight
puni shnment of debarring respondent No. 1 from practising as
an advocate for a period of three years only and that this
was a fit case in which the appeal filed by the appell ant
shoul d have been allowed by the Disciplinary Conmttee of
the Bar Council of India.

Respondent No. 1 is represented by Shri H K  Puri
After arguing for sonetinme Shri Puri sought |eave of the
Court for being discharged as an advocate of respondent No.
1 when he was asked to address the Court on the appea
regardi ng enhancenent of the puni shrent i mposed on
respondent No. 1. W, however, did not grant |eave sought by
Shri Puri for being discharged as a counsel for respondent
No. 1.

The order dat ed~ March 25, 1984 passed by the
Disciplinary Conmittee of the Bar Council of UP in D C
Case No. 40 of 1983 arising out of the conplaint subnmitted
by the ~appellant clearly holds that frommaterial avail able
on record it is established that respondent No. 1 was
convi cted and sentenced for ~the offence wunder Section 307
|.P.C. and under Section 25 of the Arns Act and that his
nane is recorded in Register No. 8 maintained at Kotwal
Badaun which is a register in which the nanmes of the bad
characters are entered. It is no doubt true that the
conviction of respondent No. 1 for the offence under Section
25 of the Arme Act was set aside by the Hi gh Court, on
appeal, but his conviction and sentence for the offence
under Section 307 |.P.C. was maintained by the Hi gh Court.
The said conviction under Section 307 |.P.C. was maintained
by the High Court. The said conviction under Section 307
|.P.Crelated to an incident which took placein the court
room wherein respondent No. 1 had assaulted his opponent,
Shri Radhey Shyam with a knife. The Disciplinary Committee
of the Bar Council of India, while dealing with the appea
of respondent No. 1 as well —as the cross appeal of the
appel l ant which were filed against the said order of the
Disciplinary Commttee of the Bar (Council of UP., failed to
take not that the nmis-conduct of respondent No. 1 which was
the subject matter of the conmplaint in D.C. Case No. 4 of
1982 arising out of the conplaint filed by Shri G S.” Sharna
I1lrd Additional District and Sessions Judge, Badaun, was
different from the m s-conduct whi ch-—had been found
established on the basis of the conplaint nade by the
appel lant. The complaint of Shri GS. Sharma, which gave
riseto D.C. Case No. 70 of 1981 before the Disciplinary
Committee of the Bar Council of U P., related to fabrication
of the copy of the letter No. Pr. VI/Chh. Pa XXl I'l-2016-75-
76 dated April 28, 1976 from Shri L.R  Singh, Deputy
Secretary, Mnistry of Home, U P., Lucknow, to the District
Magi strate, Badaun that was received in the court of Ill rd
Addi tional & Session Judge vide endorsement No. 1513(11)-75-
76 wherein it was stated that the Governor was pleased to
suspend the conviction of respondent No. 1 under Article 161
of the Constitution with inmediate effect and that until
further order he should remain free. In the said conplaint
of Shri G S. Sharma, the Disciplinary Conmttee of the Bar
Council of U P., by order dated January 30, 1982, found
respondent No. 1 guilty of gross professional ms-conduct by
taking the benefit hinmself of a forged and fabricated
docunent which had been prepared at his behest. The
Disciplinary Commttee of the Bar Council of India, inits
order dated June 8, 1984 in D.C Appeal No. 4 of 1982, felt
that there was no material fromwhich it could reasonably be
held that respondent No. 1 had prepared the document which
was subsequently found forged and that respondent No. 1
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could be given the benefit of doubt and therefore, the order
dat ed January 30, 1982 passed by the Disciplinary Commttee
of the Bar Council of UP. in D.Ccase no. 70 of 1981 was
set aside. The said order of the Disciplinary Conmittee of
the Bar Council of India did not have any bearing on the
conduct of respondent No.1l which lead to his conviction for
the of fence under Section 307 |.P.C and his being sentenced
to rigorous inprisonnent for three years and his nane being
entered as a bad character in Register No. 8 of Kotwali
Badaun whi ch was the subject matter of the conplaint nmade by
the appellant and on the basis of which the D sciplinary
Conmittee of the Bar Council of U P had passed the order
dated March 25, 1984 in D.C Case No. 40 of 1983 debarring
respondent No. 1 from practising as an advocate for a period
of three years. The Disciplinary Comrittee of the Bar
Council of India was, therefore, in error in setting aside
the order dated March 25, 1984 passed by the Disciplinary
Conmittee of the Bar ~ Council of U P nerely on the basis of
its order dated June 8, 1984 in D.C. Case No. 4 of 1982. The
order of " the Disciplinary Conmttee of the Bar Council of
I ndi a dated Septenmber 8, 1985 allowing D.C Appeal No. 17 of
1984 filed by respondent No. 1 cannot, therefore, be
sustai ned and has to be set aside. Having regard to the
findings recorded by the Disciplinary Conmttee of the Bar
Council of U.P. regarding the m s-conduct of respondent No.
1 that has been found established fromthe record, we find
no merit in D.C Appeal No. 17 of 1984 filed by respondent
No. 1 against order dated March 25, 1984 passed by the
Disciplinary Conmittee of the Bar Council of U P and the
sai d appeal is liable to be dismssed.

W will now conme to D.C. Appeal No. 17-A of 1984 filed
by the appellant which raises the question whether the
puni shrent i nposed by the Disciplinary conmittee of the Bar
council of UWP. in its dated March 25, 1984 is adequate
having regard to the gravity of the mis-count of respondent
No.1l. The M s-conduct of respondent No. 1 that has been
found established is that he had assaulted his opponent Shri
Radhey Shyam with a knife in the court room and he has been
convicted of the offence wunder section 307 I.P.C and has
been sentenced to rigorous inprisonment for —a period of

three years. It has also been found established that the
name of respondent No.1 was contained in register No. 8
mai nt ai ned at Kotwal i Badaun which is a register where in

the names of bad characters are entered. The acts of ms-
conduct found established are serious in nature. Under sub-
section (30 of section 35 of the Act the Disciplinary
conmittee of the state Bar council is enpowered to pass on
order inposing punishnent on an advocate found guilty of
professional or other ms-conduct. Such punishnment’ can
reprimand cl ause (b)] suspension frompractice for a certain
period [clause (c)] and renoval of the name of the advocate
fromthe state roll of advocate [clause (d)] dependi ng on
the gravity of the msconduct is such as to show that the
advocate is unworthy of remmining in the profession. In this
context it nay be pointed out that under section 24(a) of
the Act a person who is convicted of an offence involving
noral turpitude which would disqualify a person from being
enrolled as an advocate has to be considered serious M s-
conduct when found to have been committed by a person who is
enroll ed as an advocate and it would call for the inposition
of the punishment of renoval of the nane of the advocate
fromthe roll of advocates. In The instant case respondent
no.1l has been convicted of the offence of attenpting to
conmit rmurder puni shrent  of renoval of the nane of
respondent No. 1 from the state roll of advocates and the
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Disciplinary commttee of the Bar council of UP., in
passing the punishnment of debarring respondent No.1l having
regard to the facts of the case the proper punishrment wll
to be inmposed on respondent No.1 under section 35 of the Act
shoul d have been to direct the renoval of his nanme fromthe

state roll of advocates. The appeal filled by the appellant
therefore deserves to be all owed.
For the reasons aforenentioned the appeal id allowed

the i npugned order dated Septenber 8 1985 passed by the
Di sciplinary conrittee of the Bar council of India in D. C
appeal s nos. 17 and 17-A of 1984 passed by the Disciplinary
conmittee of the Bar council of UP. in D.C. case No. 40 of
1983 is wupheld with the nodification that instead of his
bei ng debarred frompractising as an advocate for a period
of three year the nane of respondent no. 1 be renoved from
the state roll of advocates No. order as to costs.




