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The appellant (hereinafter referred to as the ‘enployer’) calls in question
legality of the judgnment rendered by a Division Bench of the Allahabad H gh
Court hol ding that dism ssal of respondent No.1 (hereinafter referred to as
‘enpl oyee’) from service pursuant to the disciplinary proceedi ngs was

i nvalid.

Respondent No. 1-enployee filed a wit application questioning legality of
the departnmental proceedings initiated against himculmnating in the order
dated 12.7.1993 passed by the Managing Director of the enployer-

Cor poration. The Managing Director was in agreement with the findings of
the Enquiry O ficer holding that very serious charges of m sconduct were
proved and, therefore, the respondent No. 1-enployee was |iable for mgjor
and deterrent punishnent of disnissal. The appeal filed by respondent No.
1-enmpl oyee was dism ssed by order dated 31.12.1993 by the Chairman of the
Corporation. There were other prayers-in the wit petitioni.e. (i) to
conmand the respondent in the wit petition to continue his functioning and
to pay his regular nonthly salary and all owance including arrears of salary
from1.7.1992; (ii) to direct the respondent in the wit petition in the
interest of justice to consider the wit petitioner’s case for voluntary
retirement as he had beconme about 56 years old subject to the decision in
the wit petition. The second prayer was rmade as the wit petitioner
bel i eved that the Corporation was in the process of w nding up and had even
closed two of its mlls at Jhansi and Sandeel a and all the enpl oyees
working in its head office had been given option to retire under a
voluntary retirenent schenme. The disciplinary proceedings were initiated on
the basis of a conplaint made to the Managi ng Director. On receipt of the
conpl aint the respondent No. 1-enpl oyee was asked to furnish his conments
about the allegations. Respondent No. 1-enployee submitted his comrents on
27.5.1992 on receipt of the confidential letter dated 2:5.1992 fromthe
Managi ng Director. Thereafter, on 30.6.1992 an order of suspensi on was
passed by the Managi ng Director. Six charges were franmed agai nst the
respondent No. 1-enpl oyee, all of which related to alleged nmi sconduct and
financial irregularities involving several crores of rupees. The Enquiry
Oficer held that all the six charges except charge No. 5 were proved. The
report was given to the concerned authorities on 3.2.1993. The enquiry
report indicated that though the |last date of hearing was 8.10.1992, the
respondent No. 1-enployee did not participate after 3.10.1992. It appears
that on 5.1.1993 the respondent-enpl oyee had nade a prayer for grant of
subsi stence al | owance whi ch was not granted. In between, by making certain
al | egati ons against the Enquiry O ficer the respondent No. 1-enployee had
prayed for change of the Enquiry Oficer. According to him relevant
docunents were not supplied to himand Enquiry Oficer was exhibiting bias.
The prayer in this regard was nade on 11.10.1992 which was rejected on
1.12.1992. It is relevant that in the order dated 1.12.1992 the Chairman
had noted that in spite of adequate opportunities the charged officer did
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not effectively participate and was raising various untenable pleas
obviously with the object of delaying the proceedings. The wit petition
was resisted by the present appellant. It was pointed out that al
document s had been nade avail able to the respondent No. 1-enployee for the
pur pose of inspection and rel evant copies were supplied. Therefore,
adequate opportunity was granted to respondent No. 1-enployee to defend

hi nsel f properly in the departnental proceedings.

The plea of the respondent-enpl oyee was that on 3.10.1992 all of a sudden
the Enquiry O ficer asked himto cross-exam ne the w tnesses. Sane was
objected to by himas he was taken by surprise. But w thout properly
considering the grievance all the four w tnesses were exam ned and the
matter was adjourned for further hearing. The respondent No. 1-enpl oyee
filed his protest letters on 3.10.1992 and 7.10.1992 and requested the
Enquiry O ficer not to proceed in the matter and made a representation on
11.10.1992. But on 8.10.1992, four of the remaining wtnesses were exam ned
and the enquiry report was submtted.

The Hi gh Court hel dthat departnental proceedings were non-est on two
grounds. Firstly, it was observed that on 8.10.1992 certai n docunents were
accepted by the Enquiry O ficer and copies thereof were not supplied to the
respondent No. 1-enployee. Hi s request for copies of the docunments was not
heeded to and, therefore, he was highly prejudiced and the proceedi ngs were
in gross violation of the principles of natural justice. Additionally, it
was hel d that non-paynent of subsistence allowance also vitiated the
departnmental proceedings. Letter of respondent No. 1-enployee dated
5.1.1993 was taken note of to observethat he had no other source of
l'ivelihood and non-paynment of subsistence allowance was clearly violation
of Article 21 of the Constitution of India, 1950 (in short ‘the
Constitution’) and, therefore, the proceedi ngs could not be considered

| egal and proper. Accordingly, it was held that even if it is accepted that
there was requirenent of signing the attendance register that was really
not of any significance and in any event, was a bona fide |apse. It was
hel d that claimof respondent No. 1-enployee that he was attendi ng office
was ot herwi se established. The inpugned enquiry report as well as the order
of term nation of service were quashed. However, the enployer was given
liberty to start the proceedings afresh fromthe stage of the enquiry as it
stood on 3.10.1992. Direction was given for paynent of salary and
admi ssi bl e al | owances.

A review petition was filed by the present appellant which was rejected.

It was pointed out by the appellant that in the order of suspension itself
it was clearly noted that separate register would be maintained to mark his
attendance in office but the respondent No. 1-enployee did not sign the
attendance regi ster, which, would have ot herwise shown whet her 'he was
attending office pursuant to the order of suspension. Therefore, the non-
payment of subsistence allowance is of no consequence. Further, no
prejudi ce has been shown as to how he was prejudicially affected by non-
paynment of subsistence allowance, particularly, when he did not conply wi th
the requirenments of the order of suspension about his signing the
attendance register after attending office.

As regards the conclusion that copies of rel evant docunents were not
supplied, stand before the H gh Court was reiterated and it was submtted
that inspection was all owed and taking copies of rel evant docunments was
permtted.

Learned counsel for respondent No. 1-enployee has submitted that the High
Court has rightly interfered in the matter because the respondent No. 1 was
greatly prejudiced by non-supply of docunents, action of the Enquiry

O ficer proceeding ex-parte and |last but not the | east the non paynent of
subsi st ence al | owance.

We shall first deal with the plea regarding alleged non conpliance with the
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principles of natural justice.

Records reveal that copies of |arge nunber of docunents were supplied to
the respondent No. 1. Wether they were adequate for the purpose of taking
a viewin the disciplinary proceedings is another matter, but to say the
rel evant docunents were not supplied is not correct. The Hi gh Court had
attached great inportance to the alleged adm ssion of docunents for the
pur pose of adjudication on 8.10.1992. Though this ground was urged with
great vehenmence before the High Court, it is not disputed that what was
accepted by the Enquiry O ficer on 8.10.1992 was not any docunent but |ist
of docunent s/ books of accounts in the possession of respondent No. 1-

enpl oyee. It has not been shown as to how the non-supply of this |ist
caused any prejudice. The stand of the respondent was that additiona
docunents had been entertained which plea the H gh Court had wongly
accepted. As noted above no additional docunent was brought on record, and
it was the list. On that score, the Hgh Court’s viewis clearly untenable.

The residual question-is non-paynent of subsistence all owance.

So far as the effect of not paying the subsistence allowance is concerned,
before the authorities no stand was taken by the respondent No. 1-enployee
that because of non-payment of subsistence all owance, he was not in a
position to participate in the proceedings, or that any other prejudice in
ef fectively defendi ng the proceedi ngs was caused to him He did not plead
or substantiate also that the non-paynment was either deliberate or to spite
him It is ultimtely a question of prejudice. Unless prejudice is shown
and established, nere non-paynent of subsistence all owance cannot ipso
facto be a ground to vitiate the proceedings in every case. It has to be
specifically pleaded and established as to in what way the affected

enpl oyee i s handi capped because of non-receipt of subsistence all owance.
Unl ess that is done, it cannot be held as an absolute position in | aw that
non- paynent of subsistence all owance anmpunts to denial of opportunity and
vitiates departnental proceedings.

The above position was highlighted in Indra Bhanu Gaur v. Comittee,
Management of MM Degree College and Ors., [2004] 1 SCC 281

It is to be noted that no grievance was nade at any tine during the
pendency of the proceedings that the respondent No. 1-enployee was being
prejudi ced on account of non-paynment. of subsistence allowance. In fact, for
the first time the request was made for paynment of subsistence all owance on
5.1.1993 i.e. after conpletion of the enquiry. The ratio in |Lndrabhanu’s
case (supra) is clearly applicable to the facts of the present case.

As per Uttar Pradesh State Textile Corporation Conduct, Control and
Di sciplinary Rules, 1992 (in short the ‘Rules’) Rule 41 provides as
foll ows:

"41- Subsistence all owance during suspension: ‘An enpl oyee under
suspensi on shall be entitled to draw subsi stence al |l owance

equi val ent to 50% of his basic pay plus 50% dearness all owance
provi ded that the enployee is not engaged in any other enpl oynment
or business or profession or vocation. The subsistence allowance
woul d be payabl e only when the enpl oyee, if required, presents

hi nsel f every day at the place of work or such other place as
nentioned in the rel evant order. Further, the enpl oyee, under
suspensi on woul d have to furnish a certificate that he is not
engaged i n other enploynent, business, profession or vocation for
entitlenent of subsistence all owance.

Variation in amunt of subsistence all owance:
(2) Where the period of suspension exceeds six nonths, the

authority which nmade or is deened to have nmade the order of
suspensi on, shall competent to vary the ampunt of subsistence
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al | owance for any period subsequent to the period of the first six
nont hs as foll ows:

(a) The anpunt of subsistence allowance may be increased upto 75%
of the basic pay and dearness all owance thereon if the period of
suspensi on has been prol onged for reasons, to be recorded not
directly attributable to the suspended enpl oyee;

(b) The anpunt of subsistence allowance may be reduced upto 25% of
the basic pay and dearness all owance thereon if the period of
suspensi on has been prol onged due to reasons, to be recorded
directly attributable to the suspended enpl oyee."

Rul e 41 provides that the subsistence all owance is payable only when the
enpl oyee, if required, presents hinself every day at the place of work.
Ooviously, for establishing that the enpl oyee had presented hinself at the
pl ace of work, theauthorities had clearly stipulated a condition that the
attendance regi ster was to be signed. No explanation was offered by the
respondent no. 1-enpl oyee as to why he did not sign the register. It cannot
be Iightly brushed aside as technical and/or inconsequential. As

adm ttedly, the respondent No. 1-enployee had not signed the attendance
regi ster even though specifically required in the order of suspension the
Hi gh Court was not justified in coming to a conclusion that the non signing
was not consequential or a bona fide lapse. It is also to be noted that at
various point of tinme the enployer informed the respondent No. 1-enployee
about the consequences of his not signing the attendance register as
stipulated in the order of suspension

We find that while granting opportunity to the enployer to proceed further
in the matter direction was given for paynent of full salary and
consequenti al benefits.

In Managi ng Director, ECIL, Hyderabad and O's. v. B. Karunakar and Os.,
[1993] 4 SCC 727 it was observed as fol |l ows:

"Hence, in all cases where the enquiry officer’s report is not furnished to
the delinquent enployee in the disciplinary proceedings, the Courts and
Tri bunal’s shoul d cause the copy of the report to be furnished to the
aggrieved enpl oyee if he has not already secured it before coming to the
Court/Tri bunal and give the enpl oyee an opportunity to show how his or her
case was prejudi ced because of the non-supply of the report. If after
hearing the parties, the Court/Tribunal cones to the conclusion that the
non-supply of the report would have made no difference to the ultinmate
findi ngs and the puni shment given, the Court/Tribunal should not interfere
with the order of punishment. The Court/Tribunal “should not mechanically
set aside the order of punishment on the ground that the report was not
furnished as is regrettably being done at present. The courts should avoid
resorting to short cuts. Since it is the Courts/Tribunals which will apply
their judicial mnd to the question and give their reasons for setting
aside or not setting aside the order of punishnent, (and not any interna
appel l ate or revisional authority), there would be“neither a breach of ‘the
principles of natural justice nor a denial of the reasonable opportunity.
It is only if the Court/Tribunal finds that the furnishing of the report
woul d have nade a difference to the result in the case that it should set
asi de the order of punishnent. Were after follow ng the above procedure,
the Court/Tribunal sets aside the order of punishment, the proper relief
that should be granted is to direct reinstatenent of the enployee with
liberty to the authority/mnagenent to proceed with the inquiry, by placing
the enpl oyee under suspension and continuing the inquiry fromthe stage of
furnishing himwith the report. The question whether the enpl oyee woul d be
entitled to the back-wages and other benefits fromthe date of his
dismssal to the date of his reinstatenent if ultinmately ordered, should
invariably be left to be decided by the authority concerned according to
law, after the culnmination of the proceedi ngs and depending on the fina
outcome. If the enployee succeeds in the fresh inquiry and is directed to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

5

be reinstated, the authority should be at liberty to decide according to

law how it will treat the period fromthe date of disnmissal till the
rei nstatenment and to what benefits, if any and the extent of the benefits,
he will be entitled. The reinstatenent nade as a result of the setting

aside of the inquiry for failure to furnish the report, should be treated
as a reinstatenment for the purpose of holding the fresh inquiry fromthe
stage of furnishing the report and no nore, where such fresh inquiry is
hel d. That will also be the correct position in |law"

That being so, direction for paynent of full back salary and consequentia
benefits cannot be sustai ned.

In P.G 1. of Mdical Education and Research, Chandigarh v. Raj Kumar

[2001] 2 SCC 54, this Court found fault with the High Court in setting

asi de the award of the Labour Court which restricted the back wages to 60%
directed paynent of full back wages. It was observed thus at p. 57, para 9:

"9. The Labour Court being the final Court of facts cane to a concl usion
that paynent of 60% wages woul d conply with the requirenent of |aw. The
finding of perversity or being erroneous or not in accordance with |aw
shall have to be recorded with reasons in order to assail the finding of
the Tribunal or the Labour Court. It is not for the Hi gh Court to go into
the factual aspects of the matter and there is an existing limtation on
the Hi gh Court to that effect."”

This Court observed again at para 12 at p.58

"12. Payment of back wages having a discretionary elenment involved in it
has to be dealt with, in the facts and circunstances of each case and no
strait-jacket formula can be evolved, though, however there is statutory
sanction to direct paynent of back wages in its entirety."

The position was re-iterated in H ndustan Mdtors Ltd. v. Tapan Kumar
Bhat t acharya, [2002] 6 SCC 41; Indian Railway Construction Co. Ltd. v. A ay
Kumar, [2003] 4 SCC 579 and MP. State Electricity Board v. Jarina Bee
(Smt.), [2003] 6 SCC 141.

The High Court’s judgnment is, therefore, clearly unsustainable. But we find
substance in the plea of respondent No. 1-enployee that his challenge
before the H gh Court was not restricted to the two points on which the

H gh Court granted relief and there were certain other grounds of

chal | enge. Learned counsel for the appellant submtted that there.is
absolutely no nerit in the challenges nade in the wit petition. W do not
think it necessary to go into that aspect as the High Court dealt with only
two aspects and not others. W, therefore, while setting aside the inpugned
judgrment of the High Court so far as the two grounds on which relief was
granted to the respondent No. 1-enployee remt the matter to the H gh Court
for consideration of other grounds of challenge raised in the wit

petition. The Hi gh Court shall now consider the wit petition on the
grounds other than the two with which we have dealt with in these appeals.
Wit petition no. CMAP No. 7631/1994 is restored to-the H gh Court for
dealing with the matter afresh. It is to be noted that respondent No. 1 has
already attained the age of superannuation in 2002. W nake it clear that
we have not expressed any opi nion about the other grounds of challenge as
raised in the wit petition

The appeal s are di sposed of accordingly. No costs.




