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ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
M  JAGANNADHA RAQ, J.

This appeal is preferred by the Union of India and the
C.P.WD. against the order of the Central Admnistrative
Tribunal, Calcutta dated 3.13.1993 passed in O A. No. 241 f
1993. By that order, the Tribunal directed that the "pay of
the petitioner in the pronotional post should be fixed in
ternms of F.R 22(1)(a)(i) with effect from1.8.1991 and al
consequential benefits including arrears should be paid to
him wthin a period of ~3 nonths from the date of
conmuni cation of this order”.

The facts relevant to the case are as follows: The
respondent was working in the C.P.WD. as Juni or Engineer in
the senior scale Rs. 1640 - 2900 and as he had put in 15
years service as Junior Engineer, he was granted the
Assi stant Engineer’s scale of Rs. 2000 - 3500 (in terns of
Government of India, Mnistry of Urban  Devel opment™ (I
Di vision) No. 12014\2\87 |W || dated 22.3.1991). By giving
hi mthe necessary increnent, his pay was fixed at Rs. 2600\ -
as on 1.2.1991 by applying FR 22(1)(a)(i) as permtted in
the said order. This was after the respondent opted for this
scale. The date of his next increment which fell n 1.2.1991
was taken into account while granting him the increnent
nentioned in the FR Later he was pronpoted, pursuant to
certain orders of the CAT in an earlier OA as Assistant
Engi neer. He, then filed the present QA clainmng  that FR
22(1)(a)(i) is to be applied to his case once again and his
pay should be refixed in the scale of 2000 - 3500 by giving
himfresh benefit of the increment permtted by the said FR
The CAT opined that as this was his actual pronotion from
the post of Junior Engineer to Assistant Engi neer, and as he
was necessarily di schar gi ng hi gher duties and
responsibilities, he was entitled to a fresh application of
the said FR 22(1)(a)(i).

The appel l ants contend that this would anbunt to giving
the benefit of FR twice over and this is not perm ssible.
The respondent has been served and notices have been sent to
himthat his case wll be heard on a specific date but he
has not chosen to be present and we are, therefore,
proceeding to decide the case on nerits, setting him ex
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parte.

The point for consideration is whether the respondent
who was drawing Rs. 1640 - 2900 as Juni or Engi neer and who
on conmpletion of 15 vyears service as Junior Engineer was
gi ven benefit of FR 22(1)(a)(i) in the Asst. Engineers’
scale of Rs. 2000 - 3500 per OMA) - 11014\91 dated
22.3.1991 with effect from 1.1.1991 is again entitled on
regul ar pronotion as Asstt. Engi neer on 1.8.1991 to the
benefit of the same FR 22(1)(a)(i)?

Under the OM (A) - 11014\91 dated 22.3.1991 it is
stated that in the C.P.WD. the Junior Engineers Association
and Secti onal Oficers (Horticulture) Association made
certain demands and an ‘agreenent was signed on 20.3.1991
bet ween t he Governnent and the Association. As per the first
part f said agreenent ~there would be 2 scales of JE/ SO
(Hort) in CPWD, one in the 'scale of Rs. 1400 - 2300 and
another in the scale of Rs. 1640 - 2900. Those who conpl eted
5 years servicein the entry grade Rs. 1400 - 2300 will be
pl aced in the grade of Rs. 1640 - 2900, subject to rejection

of those ' found unfit. This higher grade will not be treated
as a pronotional one but-will ~be non-functional and the
benefit f FR 22(1)(a)(i) wll not be adnissible, while
fixing the pay in the higher grade, as there will be no

change in duties and responsibilities. W are not concerned
here with the above portion of the agreenent. W are,
however, concerned with the second part which reads as
fol | ows:

“(ii) Junior Engi neer s\ Secti ona

Oficers (Horticulture), who could

not be prompted to the post of

Assi st ant Engi neer s\ Assi st ant

Directors (Horticulture) in the

scal e of Rs. 2000-3500, due to non

availability of vacancies in the

gr ade of Assi st ant
Engi neer\ Assi st ant Directors
(Horticulture) will be allowed the
scal e of Assi st ant
Engi neer\ Assi st ant Di rector

(horticulture) i.e. Rs. 200--0 -
3500, on a personal basis, after
conpletion of 15 vyears of tota

service (Horticulture), till their
normal turn for the functiona
pronoti on cones as Assi st ant
Engi neer\ Assi st ant Di rector
(Horticulture). Thi s per sona
promotion will be given on fitness
basis."
It will be noticed that as per this part of the O M, those

Juni or Engi neers who have conpleted 15 years of service
woul d get the scale of Rs. 200 - 3500 (which is the scal e of
the pronotional post i.e. Assistant Engineers\Assistant
Directors (Horticulture). This benefit is given to avoid
frustration of the Junior Engineers and Sectional Oficers
(Horticulture) who woul d otherwi se be stagnating for want of
vacancies in the next promotional post. In that |ight, they
are allowed to draw the scale of Rs. 2000 - 3500 on a
personal basis, provided they have conpleted 15 years, -
till their normal turn for the functional pronotion comes as
Assi stant Engi neers\Assistant Director (H. This persona
pronmotional will be given on fitness basis.

In the present case, while working as Juni or Engi neer
the respondent conpleted 15 years in the scale of Rs. 1640 -
2900 and he becane entitled to be fitted in the scale of Rs.
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2000 - 3500 of Assistant Engineers and got his pay fixed
accordingly at Rs. 2600 by giving himthe benefit of the
increnent as stated in FR 22(1)(a)(i) and as permitted by
the second part of the OM This was because, even though the
OMis dated 22.3.1991, it was agreed that benefit of FR
22(2)(a)(i) would be given from1.1.1991

Thereafter, Respondent was actually or functionally
pronoted as Assistant Engineer on 1.8.1991 and he then
want ed benefit of FR 22(1)(a)(i) to be given to himonce
again as he had t hen assuned hi gher duties and
responsibilities of a superior post functionally. Question
is whether his claimis justified?
FR 22 reads as foll ows:

F.R 22(1): The initial pay of a

CGover nment servant-who i.s appointed

to a post on a time-scale of pay is

regul ated as follows :

(a) (1) \Where a Governnent servant

hol ding a post, other than a tenure

post, in a substantive or tenporary

or officiating capacity is pronoted

or appointed in~a substantive,

temporary or officiating capacity,

as the case may be, subject to the

fulfillnment of t he eligibility

conditions as /prescribed in the

rel evant Recruit nment Rul es, to
anot her post 'carrying duties _and
responsibilities of greater

i mportance than those attaching to
the post held by him his initia

pay in the tine-scale of the higher
post shall be fixed at the stage
next above the notional pay arrived
at by increasing his pay inrespect
of the Ilower post held by him
regularly by an increnent at the
stage at which pay has accrued or
rupees twenty-five only, whichever
is nore.

Save in cases of appointnent
on deputation to an ex-cadre post,
or to a post on ad hoc basis, the
Governnment servant shall have the
option, to be exercised within one
nmonth fromthe date of pronotion or
appoi ntnent, as the case nay be, to
have the pay fixed under this rule
fromthe ate of such pronotion or
appointnent or to have the pay
fixed initially at the stage of the
time-scale of the new post above
the pay in the |ower grade or post
from which he is promoted on
regul ar basis, which nay be refixed
in accordance with this rule on the
date of accrual of next increnent
inthe scale of the pay of the
| ower grade or post. In cases where
an ad hoc promotion is foll owed by
regul ar appoi ntnent w thout break
the option is admissible as from
t he dat e of initial
appoi nt nent \ pronoti on, to b e
exercised within one nmonth fromthe
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dat e of such regul ar appoi nt nent.
Provi ded t hat wher e a

Government servant is, imediately

before his pronotion or appoi nt nent

on regular basis to a higher post,

drawi ng pay at the maxi num of the

time-scale of the lower post, his

initial pay inthe tine-scale of

the higher post shall be fixed at

the stage next above the pay

notionally arrived at by increasing

his pay in respect of the |ower

post held by him on regular basis

by an anobunt equal’' to the |ast

increment in the tine-scale of the

| ower post or rupees twenty-five,

whi chever is nore."

Inour view, the respondent having received the sane
benefit in advance, while working as Junior Engineer and
whil e not' actually functioning as an Assistant Engineer, is
not entitled to the sane benefit of fresh fitment in the
scale of Rs. 2000 - 3500 when he is pronoted on 1.8.1991 as
Assi stant Engineer. This is because as on 1.8.1991, he is
not being fitted into the "tinme-scale of the higher post"” as
stated in the FR / That situation was already over when the
OM was applied to himon his conpletion of 15 years. For the
applicability of ' the FR 22(1)(a)(i) it “is not nerely
sufficient that the officer gets a pronotion fromone post
to another involving higher duties and responsibilities but
anot her condition nust also be satisfied, ~namely, that he
nust be noving froma |lower scale attached to the | ower post
to a higher scale attached to a higher post. If, as.in this
case, the benefit of the higher scal e has already been given
to him by virtue of the OMthere is no possibility of
applying this part of the FR which says.

"his initial pay in the tinme scale

of higher post shall b e fixed at

the stage next above the notiona

pay arrived at by increasing his

pay in respect of the |ower post

held by him regularly by an

increnment at the stage at which

such pay has accrued or rupees

twenty - five only, whi chever is

nore".

Further, the respondent is a junior officer in the
category of Junior Engineers and he has already got the
benefit of the FR on conpletion of 15 years. It he is to be
given a second benefit on the basis of the sane FR, then he
woul d be getting nore than his seniors, who nmight have got
pronoted earlier and might have got benefit of  the FR
22(1)(a)(i) only once. Such an anomaly was not obviously
i ntended by the FR

For the aforesaid reasons, the appeal is allowed and
the order of the Tribunal is set aside and the OA is
dismssed. In the circunstances, there will be no order as

to costs.




