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ACT:

Constitution of India, 1950/ Articles 309, 310 and 311
Cvilian worker in Defence Departnent-Wether provisions of
Arts. 309-311 applicable-No fetterin the excise of the
pl easure of the President or Governor
%

Cvil Services/Central Cvil Services (C assification
Control and Appeal) Rule 1965: Civil worker —in Defence
Depart ment s- Rul es- Whet her appl i cabl e.

Practice and Procedure: Suprene Court-Equitable relief
will not be denied in deserving cases.

HEADNOTE:

The respondent was a permanent and confirned civilian
worker in the Defence Departnent and he had a right to
continue till he attained the age of 60 years. Hi's
services, however, were term nated under Article 310 of the
Constitution wthout assigning any reason. He instituted a
suit for declaration that the termination of his services

was illegal and void ab initio. In the ~alternative, he
cl ai med damages or conpensation for the illegal term nation
The Trial Court awarded him Rs. 25,000 as damages together
with interest at 6 per cent per annum for the illega

termnation of his services. That decree was confirned by
the H gh Court.

The Courts below have proceeded on the basis that
Article 311 (2) of the Constitution was not applicable to
t he respondent, but t he Central G vil Servi ces
(dassification, Control and Appeal) Rules, 1965 were,
however, applicable.

In the appeal to this Court on behalf of the appellants
it was contended that the reasoning of the Courts below is
untenable and wuncalled for. On behalf of the respondent
enpl oyee it was contended that the 1965 Rul es are applicable
to the respondent and that the decree under appeal should
not be set aside. The poverty of the respondent and the
long drawn litigation by which the respondent was suffered
i measurably were al so highlighted.
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Al'l owi ng the appeal on a question of law this Court

HELD: 1. The respondent is not entitled to protection of
Article 311(2) since he occupied the post drawing his salary
from the Defence Estimates. That being the position, the
exclusionary effect of Article 311(2) deprives him the
protection which he is otherwise entitled to. In other words
there is no fetter in the exercise of the pleasure of the
Presi dent or the Governor. [1079D E

2. The 1965 Rul es anbng others, provide procedure for
imposing the three nmajor penalties that are set out under
Article 311(2). Wwen Article 311(2) itself stands excluded
and the protection thereunder is withdrawn there is little
that one could do under the 1965 Rules in favour of the
respondent. The said Rules cannot independently play any
part since the rule making power wunder Article 309 is
subject to Article 311. [1079F- G

L. R Khurana v. Union of India, [1971] 3 SCR 908 at 911
Ramanatha Pillai-v. The State of Kerala, [1974] 1 SCR 515 at
521 and /Union of India v. Tulsi-Ram [1985] 3 SCC 398,
f ol | owed.

3. This Court will not deny any equitable relief in
deservi ng cases. The case on hand cannot be an exception to
that rule and indeed. it is emnently a fit case. [1080F]

JUDGVENT:
CIVIL. APPELLATE JURISDICTION.- Civil Appeal No. 212
(NCE) of 1975.

From the Judgnent and Order dated 26.:6.1974 of the
Kerala High Court in A'S. No. 510 of 1972.

V. C. Mahajan and C. V. Subba Rao for the Appellants.

T.S. Krishnanurthy and N. Sudhakaran for the Respondent.

The Judgnent of the Court was delivered by:

K. JAGANNATHA SHETTY, J. This appeal by special |eave is
against a judgment and decree of a Division Bench of the
H gh Court of Keral a.

PG NO 1076

Short factual background is this.

The respondent was appoi nted on October 15 1951 as an
ordinary industrial |abourer at Naval Base Cochin. He was
October 25 1968 his services however were term nated under
Article 310 of the Constitution. No reason was assigned. He
instituted a suit in forma-pauperise for declaration that
the termnation of his service was illegal and void ab
initio. In the alternative he cl ai med danmages or
conpensation of Rs.75 000 for illegal termination. The tria
court awarded him Rs.25 000 as dammges together wth
interest at 6 per cent per annumfor the illegal ternination
of his services. That decree was confirmed by the High Court
of Kerala. This appeal is directed against that Judgment of
the Hgh Court. On July 30, 1976 a Bench of this @ Court
di smssed the appeal on nerits. But upon review that
judgrment was set aside and the appeal was ordered to  be
listed for fresh disposal. So the matter has conme up before
us.

There is no dispute on the material facts. There is no
chal | enge that the respondent was a permanent and confirmed

civilian worker in the Defence Departnent. In fact. it is
all admitted position between the parties. He had a right to
continue till he attained the age of 60 vyears. Article

459(b) of the Cvil Service Regul ations provides for that.
It reads:

"(b) A workman who is governed by these Regulations
shall be retained in service till the day he attains the age
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of sixty years.
Note. In this <clause’ a workman’’ neans a highly

skilled. skilled. sem -skilled or unskilled artisan enpl oyed
on a nonthly rate of pay in an industrial or a work charged
est abl i shnent

The courts below have proceeded on the basis that
Article 311 (2) of the Constitution was not applicable to
t he r espondent but t he Central G vil Servi ces
(Cassification Control and Appeal) Rules 1965 (for short "
1965 Rules’’) were however. applicable.

M. Mhajan for the appellants contends that t he
reasoni ng of the Courts below is untenable and uncalled for.
We think that the counsel is on terrafirma. There cannot be
any dispute as to the non applicability of Article 311(2) to

PG NO 1077
the case of respondent. Acivilian enployee in Defence
Service who is paid salary out of the estimates of the
M ni stry of Defence does not enjoy the protection of Article
311(2). In L. R Khurana v. Union of India, [1971] 3 SCR 908
at 911, this Court observed:

"The —question whether the case of the appellant was
governed by Article 311 of the Constitution stands concl uded
by two decisions of this court. In Jagatrai Mhinchand
Ajwani v. Union of I1ndia, C A 1185 of 1965 dated 6.2.1967
it was held that an Engineer in the Mlitary Service who was
drawing his salary fromthe Defence Estinmates could not
claimthe protection of Article 311(2) of the Constitution.
In that case also the appellant was found to have held a
post connected w th Defence asin the present  case. This
decision was followed in S. P.-Behl v. Unionof India, C A
1918 of 1966 dated 8.3.1968. Both these decisions fully
cover the case of the appellant so far as the applicability
of Article 311 is concerned.’

Now the only question is whether the 1965 Rul es' framed
under the proviso to Article 309 of the Constitution proprio
vigore apply to the respondent or becone inoperative in view
of Art. 310 of the Constitution? Article 310(1) deals wth
the tenure of office of persons serving the Union or the
State. It provides:

"Except as expressly provided by this - Constitution,
every person who is a nenber of a defence service or of a
civil service of the Union or of an all-India service or
hol ds any post connected with defence or any civil post
under the Union, holds office during the pleasure of the
President, and every person who is a nenber of a civi
service of a State or holds any civil post under a State
holds office during the pleasure of the Governor of the
State."

The Art. 310(2) deals with cases of persons appointed
under contract. The doctrine of pleasure of the President is
thus enbodied under Article 310( |). The scope -of this
Article coupled with Article 309 has been explained in
Ramanatha Pillai v. The State of Kerala, [1974] SCR 515 at
521, where this Court observed:

Article 309 provides that subject to the provisions  of
the Constitution, Acts of the appropriate Legislature my

PG NO 1078
regulate the recruitment and conditions of service of
per sons appointed, to public services and post s in

connection wth the affairs of the Union or of any State.
Therefore, Acts in respect of terms and conditions of
service of persons are contenplated. Such acts of
Legi sl ature nmust however be subject to the provisions of the
Constitution. This attracts Article 31()(1). The proviso to
Article 309 makes it conmpetent to the President or such
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person as he nay direct in the case of services and posts in
connection with the affairs of the Union and for the
Covernor of a State or such person as he may direct in the
case of services or posts in connection with the affairs of
the State, to make rules regulating the recruitnent and the
conditions of service of persons appointed, to such services
and posts under the Union and the State. These Rules and the
exerci se of power conferred on the del egate must be subject
to Article 310. The result is that Article 309 cannot inpair
or affect the pleasure of the President or the Governor
therein specified. Article 309 is, therefore, to be read
subject to Article 310.

The operation of Rules nade under the proviso to Article
309 on the pleasure doctrine enbodi ed under Article 310(1)
has been considered by this Court in Union of India v. Tuls
Ram [1985] 3 SCC 398 where it was observed at 483:

"The opening ~words of Article 309 nmake that article
expressly ' Subject tothe provisions of this Constitution’.
Rul es 'made under the proviso to Article 309 or under Acts
referable to that article nust, therefore, be nade subject
to the provisions of the Constitution if they are to be
valid. Article 3 I 1) which-enbodies the pleasure doctrine
is a provision contained in the Constitution. Therefore,
rules made under the proviso to Article 309 or under Acts
referable to that article are subject to Article 310(1). By
the opening words of Article 310(l) the pleasure doctrine
contai ned therein operates ' Except as expressly provided by
this Constitution". Article 31l is an express provision of
the Constitution. Therefore, rules nmade under the proviso to
Article 309 or under Acts referable to Article 309 would be
subject both to Article 310(1) and Article 311. This
position was pointed out by Subba Rao, J. as he then was. in
his separate but concurring judgnment in Mti Ram Deka. case

PG NO 1079
(1964) 5 SCR 683 at 734, nanely:. that rules under Article
309 are subject to the pleasure doctrine and the pleasure
doctrine is itself subject to the two limtations inposed
thereon by Article 311

In Tulsi Ramcase, the decision in Challappan’'s case
(Divisional Personnel Oficer, 5.Ry. Y. 1.R Challappan
[1976] | SCR 783) which had taken a contrary view. has been
expressly overruled on the ground that rules cannot do what
the second proviso to Article 311(2) denies.”

By virtue of Article 311(2), no civil servant- can be
di sm ssed, renpved or reduced in rank except after an
inquiry in which he has been infornmed of the charges agai nst
him and given a reasonable opportunity of being  beard in
respect of the charges. Article 311(2) thus inposes a letter
on the power of the President or the Governor to determne
the tenure of a civil servant by the exercise of pleasure.
Tul si Ram case concerned with the exclusion of - Article
311(2) by reason of second proviso thereunder. We are also
concerned wth the exclusion of Article 311(2), if not by
second proviso but by the nature of post held by the
respondent. W have earlier said that the respondent is not
entitled to protection of Article 311(2), since he occupied
the post drawing his salary fromthe Defence-Estimtes. That
being the position, the exclusionary effect of Article
311(2) deprives himthe protection which he is otherw se
entitled to. In other words, there is no letter in the
exerci se of the pleasure of the President or the Governor

It was, however, argued for the respondent that 1965
Rul es are applicable to the respondent, first, on the ground
that Rule 3(1l) thereof itself provides that it would be
applicabl e, and second, that the Rules were framed by the
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Pr esi dent to control his own pleasure doctrine. and
therefore, cannot be excluded. This contention, in our
opinion, is basically faulty. The 1965 Rul es anong others,

provide procedure for inmposing the three nmjor penalties
that are set out under Article 311(2). Wen Article 311(2)
itself stands excluded and the protection thereunder is
withdrawmn there is little that one could do under the 1965
Rules in favour of the respondent. The said Rules cannot
i ndependently play any part since the rule naking power
under Article 309 is subject to Article 311. This would be
the Il egal and | ogi cal concl usion
The next contention urged for the respondent depends
upon the adm ssion made by the appellants before the High
Court. The appel lants seemto have admtted before the
PG NO 1080
High Court that the 1965 Rules would be applicable to the
respondent. Relying on this adnmission it was argued before
us that the decree under appeal should not be set aside. The
poverty of the respondent and the long drawn litigation by
which the respondent has suffered inmeasurably were also

hi gh-1i ghted.
We gave our anxious consideration to this part of the
submi ssion. It is true that the parties appear to have

proceeded before the High Court that the 1965 Rul es woul d be
attracted to the case of respondent. It might be on a wong
assunption of law /The appellants cannot ‘he estopped to
contend to the contrary. They are not bound by such wong
assunmption of law 'Nor it could be taken advantage of by the
respondent. But the subm ssion nmade before us about the

poverty of the respondent and the long drawn litigation
seens to be appealing. It is a plus point in his favour
under equity. This Court while granting special leave has
i mposed a condition on the appellants that they w.ll bear

the cost of the respondent in any event. That was evidently
because of the need to have the law clarified and inability
of the respondent to cone up to this Court. There cannot be
any dispute about the poverty (surrounding him  He has
instituted the suit as an indigent person. There is yet
anot her aspect. Wen the respondent conmmenced the litigation
and continued up to the H gh Court the |law on the question
was nebulous. It was only thereafter an authoritative
pronouncement was nade by this Court with regard to - the
i npact of Rul es made under the proviso to Article 309 0on the
pl easure doctrine wunder Article 310(1). These facts —and
circunst ances therefore call for a synpathetic consideration
of the case of respondent. This Court will . —not deny any
equitable relief in deserving cases. The case on hand cannot
be an exception to that rule and indeed it is emnently a
fit F case. W therefore accept the subm ssion nmade for/ the
respondent and decline to disturb the decree under appeal

In the result the appellants succeed on the question on
aw but the respondent retains the decree in his  favour
purely on conpassionate grounds. The appellants also  mnust
pay the cost to the respondent as already bound.

A P.J. Appeal al l-owed.




