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ACT:
I ncome- Tax Act , 1961--S. 35- - Scope of - - Record of
appeal - - Meani ng of

HEADNOTE

in the course of assessnent of the incone of the assessee
for the year 1959-60 the Incone-tax Oficer  found a
di screpancy between the value of its ,closing stock which
was shown in its books as Rs. 5.89 |akhs and the records of
the State Bank in which it was shown as Rs. 8.04 |akhs. The
I ncome-tax O ficer rejected the explanation of the assessee
regarding the discrepancy and worked out the closing stock
at Rs. 8.04 |akhs. Wen the assessee’s appeal against this
order was pending before the Tribunal, the Incone-tax
Oficer took up for assessment the income of the assessee
for the assessment year 1960-61. Rejecting the contention
of the assessee that the opening stock for the -assessment
year should be taken to be Rs. 8.04 | akhs but the Incone-tax
Oficer took it as Rs. 5.89 |akhs. On Appeal the Appellate
Assi stant Comm ssioner accepted the contention  of t he
assessee and reversed the decision of ~the | ncone-t ax
Oficer. Neither party appeal ed agai nst this order.” Later,
however, the Tribunal accepted the explanation of the
assessee in regard to the discrepancy in the closing stock
for the assessment year 1959-60 and held that the closing
stock should be taken as Rs. 5.89 |lakhs as shown in its
books. Thereupon the Incone-tax O ficer noved the Appellate
Assi stant Conmm ssioner to rectify his order relating to the
assessment year 1960-61 and bring it in conformty with the
Tri bunal * s order

The Appellate Assistant Conm ssioner accordi ngly passed  an
orders

The assessee then noved the Hi gh Court under Art. 226 of the
Constitution alleging that the Appellate  Assistant
Conmi ssi oner had overstepped the jurisdiction conferred
under S. 35 of the Incone-tax Act. The H gh Court dism ssed
the petition.

On appeal to this Court it was contended that the words
"record of appeal in s. 35 of the Act would nean the record
for the assessnment year 1960-61 and not the entire record of
the assessee relating to the earlier years as also ,of later
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years; and (2) the Appellate Assistant Conm ssioner had no
jurisdiction to rectify his decision by referring to
somet hi ng whi ch t ook pl ace for Year s after t hat
deci si on. Di smi ssi ng the appeal

HELD : (1) For the Purpose of ascertaining the true stock
position the record of the assessnment for assessment year
1959- 60, i ncl udi ng the Tribunals decision, was not
extraneous or irrelevant to the record of the appeal and
could legitimately be | ooked into by the Appell ate Assistant
conmi ssioner for the purpose of <correcting the mistake.
[ 852C]

Since the closing stock of one assessment year furnishes the
figure of the opening stock for the succeeding vyear it
follows that the record showing talk closing stock of
assessment year 1959-60 fornmed a part of the evidence
rel evant to the assessnment for assessnment year 1960-61. To
the extent of ascertaining the closing and opening stock
positions, the two assessnents tel escoped into each other
The Tribunal’s finding that the value of the closing took
for assessnent year 1959-60 had conpletely replaced the
Income-tax.  Officers finding inregard to that fact wth
effect from the date of the Income-tax Oficer’s order

relating to the assessnment year 1959-60. |If the incone-tax
Oficer’s tax Oficer’s
847

order relating to assessnent year 1959-60 was relevant to
and part of the 'record of appeal’ the Tribunal’'s decision
whi ch superseded ‘that finding was. equally so wthin the
contenmpl ation of s. 35 of the Act. [851G H|

(2) The finding of the Tribunal as to the voluation of
st ock, al t hough recorded subsequent to the appel |l ate
decision of the Appellate Assistant Comm ssioner, could be
taken as forming part of the record of the appeal and. taken
into account for the purpose of correcting the m stake under
s. 35, as to the value of the opening stock for the
assessnment year 1960-61, apparent fromthat record. [853B]
Comm ssioner of Inconme-tax v. Khem Chand Randas 61 |[|.T.R
414-L.R 65 |.A 236, referred to.

M s. Maharan MIlls (Private) Ltd. v. The | ncome-t ax
Oficer, Porbandar [1959] Suppl. 2 SSCR 547 and M K
Venkat achal am v. Bonbay Dyeing & Mg. Co. Ltd., [1959]
S.C R 703. foll owed.

(3) There is no roomfor apprehension that the incone-tax
authorities, under the guise of correcting mstakes lightly
reopen assessnents |ong past and closed and thus introduce
an element of instability in the adm nistration of the Act.
A decision is a precedent on its own facts. Each case
presents its own features The Incone-tax authorities and the
Tribunals are supposed to apply the ratio of a decision to
the facts of particular cases with due care and di scer nnent,
hearing in mind the restricted scope of their jurisdiction
under s. 35 and the object for which it is conferred. [853F]

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1793 of
1970.

From the judgnent and order dated 24th June, 1970 of the
Gujarat H gh Court in Special Cvil Application No. 1259 of
1969.

S. T. Desai and |I. N Shroff, for the appellant.

T. A. Ramachandran and S. P. Nayar, for the respondents.
The Judgnent of the Court was delivered by

SARKARI A, J. This appeal directed against the judgnent,
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dated 24.6.1970, of +the High Court of GQujarat raises a
guestion in regard to the interpretation of s.35 of the
I ndi an | ncone-tax Act, 1922 (for short, called the Act).

The assessee is a Limted Conpany which manuf act ur es

textiles inits MII. For the assessnent year 1959-60, the
assessee showed in its books the value of its closing stock
at Rs. 5,89,439/-. The Inconme-tax officer in the course of

the assessnent, detected that there was sone discrepancy
bet ween the value of the stock of cotton shown in the books
of the assessee and the records of the State Bank of India
with which it had hypothecated that stock. The assessee
tried to explain away this discrepancy by saying that it had
given an incorrect figure of its stock to the Bank with a
view to obtain higher amount of over-draft. The Incone-tax
Oficer rejected this explanation and added Rs. 2,14,682/-
to the value of the stock so that according to his
assessment, the closing stock for the assessment year 1959-
60 worked out to Rs. 8,04,121/-. Having failed in first
appeal | before the Appellate Assistant Conm ssioner, the
assessee preferred a second appeal to the Tribunal
848
Pending the appeal before the Tribunal, the Incone-tax
Oficer took up the assessnent of its incone for the next
assessnment year i.e. 1960-61. The assessee contended that
opening stock for the assessnent year 1960-1961 should be
taken as Rs. 8,04,121/-. The Income-tax Oficer rejected
this contention and took up the opening stock for that
assessment year at ' Rs. 5,89,439/-- without  making t he
addition of Rs. 2,14,682/-. Against this order of the
Income-tax O ficer, the assessee went in appeal before the
Appel | ate Assi stant Comm ssioner who, on 30.6. 1965, accepted
the sanme, despite opposition fromthe | ncone-tax COFficer who
had personally appeared there to defend his order and held
that the opening stock for the assessment year 19601961 be
taken at Rs. 8,04,121/-. Neither party appealed against
this order before the Tribunal
On January 22, 1969, the Tribunal allowed the assessee’s
appeal referred to above relating to the assessnent  year
1959-60, and accepted the assessee’s expl anati on about the
di screpancy relating to the value of stocks between its
account - books and those of the Bank. The Tribunal directed
that the addition of Rs. 2,14,682/- nade by the Incone-tax
Oficer to the closing stock relating to the assessnent year
1959-60 be deleted. Thus, according to the Tribunal’'s
deci sion, the closing stock for the assessnent year 1959-60
(which would also be the opening stock for  the succeeding
year) was Rs. 5,89,439/ as shown in the books of the
assessee.
Thereafter on March 26, 1959, the |Income-tax Oficer  noved
the Appellate Assistant Comm ssioner requesting that the
latter’'s appellate order, dated 30.6.1965, relating to the
assessnent year 1960-61 be rectified and brought in
conformity with the Tribunal’s order
The Appellate Assistant Conm ssioner then issued a notice
under s.154 of the Act to, the assessee to show cause why
the appell ate order, dated 30.6.1965, be not rectified under
s.35 of the Act. Despite objection fromthe assessee, on
28.6.1969, the Appellate Assistant Conmi ssioner passed an
order for rectifying his decision dated 30.6.1965 The order
of rectification runs thus :
record of appeal as pointed out inthe I.T.0 s
letter dated 26.3.69 nentioned above. The
appel l ate order which is now sought to be
rectified, was passed on 30. 6. 65. The
rectification is therefore in time.
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Accordingly | direct that the val ue of opening
stock for the A'Y. 60-61 be taken at Rs.
5,89,439/-, being equal to the value of the
closing stock determ ned by the Tribunal for
the A'Y. 1959-60. Therefore, the relief of
Rs. 2,14,682/- given to the assessee in the
original appellate order, dated 30.6.1965,
stands cancelled. The ITOis directed to give
effect to this order."
The assessee then inpugned this order by a wit petition
under Article 226 of the Constitution before the GCujarat
Hi gh Court, on the ground that the Appellate Assistant
Comm ssioner had overstepped the jurisdiction conferred on
him under s.35 of the Act. The High Court dismssed the
petition. Hence this appeal
849
Before the H gh Court, the assessee raised two contentions
whi ch have been re-agitated before us. They are : (i) The
Appel | at e 'Assi-st ant - Commi ssi oner had no jurisdiction to nmake
the inpugned order because there was no m stake apparent
"fromthe record of the appeal" within-the contenplation of
s.35 of the Act. (ii) Assuming that the words "record of the
appeal’ in s.35 were conprehensive enough to include the
record of other rel ated proceedi ngs, the Appellate Assistant
Conmi ssioner had no jurisdiction to rectify his decision dt.
30.6.65, by referring to sone thing which actually and
factually took place four years after that decision
El aborating his contentions, M. Desai submits that in the
context of the present case, the words "record of the
appeal” in s.35 would nean the record for the assessnent
year 1960-61 which the Appellate Assistant Conmissioner had
actually before himat the tinme of hearing of the appeal and
not the entire record of the assessee relating to the
earlier years and a fortiori of later years. Such appellate
record, it is nentioned, had no apparent error which could
be rectified under s.35. The argunent proceeds, that the
order of the Tribunal for the assessnent year 1959-60, nmade
on 22.1.1969-which gave rise to the m stake-was sonething
subsequent and extraneous and could not, by any stretch of
| anguage, be called a part of the "record of the appeal”
relating to the assessnent year 1960-61. Support for this
contention has been sought froma decision of the Msore
H gh Court in Ganapathi Subbaraya Hegde v. State of
Mysore, (1) which proceeds on an interpretation of ~s.37  of
the Mysore Agricultural Inconme-tax Act. Learned Counsel has
tried to distinguish the, decision of this Court in Ms.
Mahrana MIls (Private) Ltd. v. The Incone-tax Oficer
Por bandar (2) on the two-fold ground (i) that that was a case
of depreciation in which the witten-down value had to be
calculated with reference to the record of past years, and
(ii) wunlike the present case, there, the error- was in
exi stence and apparent fromthe record of the appeal ‘at the
time of its decision. it is argued that-Maharana MI1ls" case
(supra) was not one where the mistake was rectified wth
ref erence to sonething happening subsequently to t he
original decision of the Appellate Assistant Conmi ssioner
Attenpt has al so been made to distinguish the Privy Counci
decision in Commissioner of Income-tax v. Khem Chand
Randas(3) on the ground that there the m stake hid become
apparent as a result of the cancellation of registration of
the assessee firmin revision under s. 33 of the Act.
As against this, M. Ranachandran, |earned Counsel for the
Revenue submits that the "record of the appeal" spoken of in
s.35 is the entire evidence which could be | ooked into by
the Appell ate Assistant Conmm ssioner for the purpose of the
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appeal. Since the closing stock of one year and the opening
stock of the succeeding year nust necessarily be the sane.
the record of the assessnent year 1959-60, was al so rel evant
and therefore, a part of the record of the appeal arising

out of the assessment for 1960-61. It is further canvassed
that the

(1) 84 I.T.R 523. (2) [1959] Supp 2 S.C.R 547.

(3) 61, I. T. R 414- L.R 651

8--564SCl/ 75

850

Tri bunal had for the I.T.Os finding as to the value of the
closing stock for the assessnent year 1959-60 being Rs.
8,04, 121/- conpletely substituted its own finding regarding
such value being Rs. 5,89, 439/-, with effect fromthe date
of |.T.O0s order, andthus the Tribunal’'s order, though
passed subsequently, had, with retrospective effect, becone
a part of the record of the, appeal relating, to the
assessnment year 1960-61, which could legitimately be |ooked
into by the Appellate Assistant Comm ssioner for the purpose
of ascertaining and rectifying the mstake in his appellate
deci si on. - _Reliance has been pl aced on the decisions of this
Court in Maharana MIIls (P)Ltd. v. Incone-tax Oficer
Por bandat (supra) and that of the Privy Council in Comm s-
sioner of Incone-tax v. Khenthand Randas (supra).
The material part of s:35is in these terns
"35(1). The Conmi ssi oner or Appel | ate
Assi'stant Conm ssioner may, at any tine within
four  years fromthe date of any order passed
by him _in appeal” or in the 'case of the
Comm ssioner in revision under Section 33A and
the Income-Tax O ficer my, at —any tineg,
within four years from the ~date  of any
assessnmet order of refund order passed by him
on his own notion rectify any m stake apparent
from the record of the appeal, revision
assessnment or refund-as the case may be, and
shall within the lLike period rectify any such
nm stake whi ch has been brought to hi's notice
by an assessee. X
The crucial words are those that have been underli ned.

The interpretation of the words "record of appeal” is not a
matter which is res integra. It cane up for consideration
before this Court in Maharana MIls case (Supra)- The

appel | ant therein (hereinafter called the MIlls) was
assessed to incone-tax for the assessnent year 1953-54 and
by an order of June 30, 1955, the |I.T.O allowed deprecia-
tion wunder S. 10(2) (vi) of the Act in the anmount of Rs.
3,48, 105/ -. On August 8, 1955, the Mlls made an
application before the 1. T.O for rectification of the order
under s.35 of the Act pointing out certain mistakes in
calcul ations of the depreciation anmount. The I ncone-tax
Oficer by his order, dated February 27, 1956, corrected the
"witten down value" of the different properties of the
MIlls and determ ned the total allowable depreciation to  be
Rs.- 1,94,074/-. The MIls challenged this order of
rectification on several grounds two of them which are
material for our purpose, were : (a) that the provision of
s.35 under which the Incone-tax O ficer had acted, was not
meant for the purpose of making corrections in witten down
val ues, the correct provision being s.34 which specifically
refers to excessive depreciation, and (b) that, in any case,
he had exceeded his jurisdiction under s.35 in calculating
the depreciation on the witten down value of the, buildings
and nmachi nery of the appellant acting suo notu and that he-
could correct only those m stakes which had been pointed out
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by the mffs. The argunment was that recalculation is not
rectifying a mstake which is apparent from the record.
This Court negatived these contentions with this observation
851
"The words used in the section are "apparent
fromthe record" and the record does not nean
only the order of assessment but it conprises
al |l proceedings on which the assessnent order
is based and the Income-tax Oficer is
entitled for the purpose of exercising his
jurisdiction under s.35 to look into the whole
evidence and the |aw applicable to ascertain
whet her there was an error. |f he doubts the
Witten Down Val ue of the previous year it 1is
open to” him to check up t he previ ous
cal cul ations-and if he finds any mistake it is
open- to himto nake fresh calculations in
accordance wth the |law applicable including
the Rul es made thereunder."
This Court- then noticed Venkatachal anis case(1l) and Khem
Chand’s case (supra) in support of the viewtaken by it.
Counsel for the then appellant sought to distinguish these
cases on the ground that the record there considered was the
assessnment record of that year and the " Inconme-tax O ficer
did not have to go to the records of the previous year
This argunent was repelled in these ternms :
"That is a distinctionwthout a difference.
If, ‘for instance, the Inconme-tax O ficer had
found that in the -assessnment ' year 1952-53
there was an apparent arithmatic mstake in
the account of the Witten Down Value of the
properties which resulted in a correspondi ng
m stake in the assessnent of the ‘year in
controversy could he not take the corrected
figure for the purposes of the assessnent and
could it be ’Said that the m stake was not
apparent fromthe record. A fortiori if he
di scovered that the very basis of the
different assessments was erroneous because of
an initial mstake in determning the Witten
Down Value could it be said that this would
not be a mstake apparent from the record.
And if in order to determine the correct
Witten Down Value the Inconme-tax O ficer

makes correct cal culations, can it be

sai d that
that is not rectifying a m stake apparent from
the record but dehors it.",

The observations of this Court, quoted above, fully apply to

the facts of the case in hand. It will bear repetition that
the closing stock for the assessnent year 1959-60 as entered
in the books of the assessee, was Rs. 5,89,439/-, ‘and as
found by the Incone-tax Oficer was Rs. 8,04, 121/-. Si nce
the closing stock of one assessnent year furnishes the
figure of the opening stock for the succeeding year, it

follows & at the record showing the <closing stock of
assessment year 1959-60 fornmed a part of the evidence
rel evant to the assessnment for the assessnent year 1960-61
Thus to the extent of ascertaining the closing and opening
stock positions, the two assessnents tel escoped into each
ot her. Indeed, it was on this basis that the Appellate
Assi stant Conm ssioner had by his decision dated 30-6-1965
all owed the assessee’s appeal regarding A Y. 1960-61. The
Tribunal’s finding

(1) [21959] S.C.R 703.
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that the value of the closing stock for AY. 1959-60 should
be Rs. 5,89,439/-, had conpletely replaced the |Incone-tax
Oficer’s finding inregard to that fact with effect from
the date of the Income-tax Oficer’s-order relating to A.Y.
1959-60. if the 1. T.O’s finding with regard to the closing
stock for AY. 1959-60 was relevant to and part of the

"record of appeal", the Tribunal’'s decision which superseded
that finding" was equally so within the contenplation of
s.35 of the Act. It cannot be gainsaid that the mistake in

regard to the opening stock for A'Y. 1960-61 being Rs.
8,04, 121/-, was quite apparent when the Appellate Assistant
Conmi ssi oner undertook to rectify his appellate order dated
30-6-65, the correct figure of valuation finally determ ned
by the Tribunal being Rs. 5,89,439/-. Thus considered, it
is clear that for the purpose of ascertaining the true stock
position the record of the assessment for A'Y. 1959-60,
including the Tribunal’'s decision, was not extraneous or
i rrel evant to the record of the appeal and could
legitimately be 1ooked into for the purpose of correcting
the mi stake by the Appellate Assistant Comi ssioner

Thus the first contention of the appellant stands overrul ed.
The second point canvassed by Shri Desai is well-nigh
covered by the ratio of the privy Council decisions in Khem
Chand’s case (supra). The assessee in that case did not
produce his account books and the Inconme tax Oficer nade an
assessnment on the ’ best-judgment basis’ .. On-the application
of the assessee, however, be all-owed registration of the
assessee-firm on-January 17, 1927. As it was a registered
firm he did not in the assessment order nmade under s.23(4)
on the sane day, assess any super-tax. The Conmi ssioner of
I ncome-tax in exercise of his powers under s.33 of the Act,
called for the record, cancelled the registration on January
28, 1927, and directed the [|.T.0 to take necessary

consequential action. The result was that by an order
dated My 4, 1929, the assessee was assessed to super-tax.
Three days later, a demand notice was issued. On these

facts, delivering the opinion of the Judicial Comittee,
Lord Roner made these pertinent observations in regard to
the applicability of s.35
"in their Lordship’'s opinion, the case clearly
would have fallen within the provisions of
section 35 had the | ncone-t ax Oficer
exerci sed his powers under the section within
one year fromthe date on which the earlier
demand was served upon the respondents. For,
| ooking at the record ,of the assessnents made
upon themas it stood after the  cancellation
of the respondent’s registration-and the order
affecting the cancellation wuld have forned
part of the record-it would be apparent that a
nm stake had been made in stating that no
super-tax was | eviable."
From the quotes above, it is evident that the Judicia
Comm ttee consi dered the order of t he Commi ssi oner
cancelling the registration of the assessee’s firmalthough
passed about 11 days after the
853
original assessnent-to have forned part of the record of the
assessnment, for the purpose of rectifying the m stake as a
m st ake apparent fromthe record of the case. On parity of
reasoning, in the instant case, the finding of the Tribuna
as to the valuataion of the stock, although recorded
subsequently to the appellate decision of the Appellate
Assi stant Conmi ssioner, could be taken as forming part of
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the record of appeal and taken into account for the purpose
of correcting the mstake, under s.35, as to the value of
the opening stock for A'Y. 1960-61, apparent from that
record.

We do not want to overburden this judgnment by a discussion
of Ganapat ho Subbaraya Hegde's case (supra) cited by Shri
Desai. Suffice it to say that this was a case under s.37 of
the Msore Agricultural |ncone-tax Act, 1957. The notice
for rectification issued in that case and the orders of the
authority were found to be defective in as nuch as they did
not state that there was any m stake apparent on the record
of the assessnment proceedings for the previous three years
in question. Maharana MIls’ case and Khenthand's case
(supra) were not noticed by the High Court in that case.
Lastly, Shri Desai urged that we should not |ose sight of

the startling results which might flow from a Iibera
interpretation of s.35. It is apprehended that if the phrase
"record of the appeal™ is widely interpreted so as to cover
the records of all collateral proceedings and subsequent
events, ‘it~ would |eave the door w de open to endless
harassnment  of ‘assessees; the incone-tax authorities would
under the guise of correcting nistakes, lightly reopen

assessnents |long past and closed, and thus introduce an
el ement of disconcerting instability in the admnistration
of the Act.

In our opinion, there is no roomfor any such apprehension

It nust be renenbered that a decisionis a precedent on its
own facts. Each ' case presents its own features. The
incone-tax authorities and Tribunals are supposed to apply
the ratio of a decision, to the facts of particular cases
with due care and discernment, bearing in mnd the
restricted scope of their jurisdictionunders.35 and the
object for which it is conferred

The appeal fails and is disnissed with costs.

P.B.R Appea

di sm ssed

854




