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TARUN CHATTERJEE, J.

1. Leave granted.

2. In this appeal, the appellant questions the correctness of
t he JudgnEnt and order dated 7th March, 2006 passed by a

Di vi si on Bench of the Bonbay Hi gh Court in Wit Petition

No. 5652 of 2003 by which the Hi gh Court had allowed the wit
petition filed by the respondent No.1 chall enging the

appoi nt nent of the appellant as a permanent teacher of Dr.
Babasaheb Anbedkar Mahavi dyal aya, Peth Vadgaon, Dist.

Kol hapur .

3. The appellant was initially appointed as a Ful | -Tine

teacher in H ndi by an order of appointnment dated 10th of July,
1986 on a tenporary basis for a period of one year. The
appoi nt nent continued, since then, every year on the sane

terms and conditions. On 27th of June, 1991, an adverti senent

in a Daily Newspaper was published by Jai Prakash Education

Soci ety, respondent No.2 herein, advertising three posts,

i ncluding the post of a teacher in H ndi. A bare perusal of the
advertisenent would show that all the three posts advertised
were reserved for candi dates bel onging to Schedul ed Tribe/D. T
and N.T. categories. The appellant was fromthe genera

category. Neverthel ess, by an order dated 16th of July, 1991,

she was appointed a full tine teacher in H ndi tothe aforesaid
post reserved for Scheduled Tribe/D. T. and N T. category

candi dates. The wit petitioner-respondent No.1 herein, also
applied for appointrment to the said post of a teacher in Hi ndi on
the basis of the advertisement, as indicated hereinabove. The
respondent No.1 was a schedul ed caste candi date, which is not

in dispute. However, she was appointed, by an order dated 16th
of July, 1991, as a part time H ndi teacher

4, The respondent No. 1, initially, challenged the
appoi nt nent of the appellant and al so her non-selection as a

full time teacher, by filing an appeal before the School Tri bunal
Kol hapur, Maharashtra, which was dism ssed, inter alia, on the
ground of limtation and jurisdiction. This order of the Schoo
Tri bunal was chal |l enged by the respondent No. 1 by way of a

wit petition, which was, however, w thdrawn by her on 3rd
of Septenber, 2002. Subsequent to the wi thdrawal of appeal

the respondent No. 1 challenged her non-selection by filing a
Wit Petition No. 5652 of 2003 for declaring her as a full tine
teacher in H ndi on a permanent post from 16th of July, 1991
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and for quashing the appointnent of the appellant as a full tine
teacher in Hindi. By the inpugned order, a division bench of the
H gh Court allowed the same and nade the follow ng directions:
\023Wth these observations, we allow this petition and direct
respondent Nos.1 to 3 to reinstate the petitioner as a ful

time Hindi teacher in the respondent No.2 College. It is

further directed that the petitioner\022s services shall be
treated as a full tine H ndi teacher fromthe date of her

first appointnent. However, considering the facts and

ci rcunmst ances, while granting continuity in service, we

direct respondent No.2 to pay all monetary benefits from

the date of filing of the petition, after deducting nonetary
benefits already paid. Considering the facts and

ci rcunst ances of the case, respondent No.1l is directed to

pay to the petitioner the difference of pay and all owances
fromthe date of filing of the petition i.e. 2nd May, 2003 til
dat e\ 005\ 024

5. Feel'ing aggrieved, the appellant has filed the present
speci al leave petition in respect of which | eave has al ready
been granted.

6. Havi ng heard the | earned counsel for the parties and after
goi ng through the relevant rules and resolutions, we are of the
view that no interference is called for in the present case.
Admittedly, the appellant is fromthe general category. Fromthe
advertisenent in the daily newspaper, it would be clear that the
posts for which teachers were wanted were reserved for
candi dat es bel ongi ng to ST/ DT/ NT-and ot her backward

cl asses. However, it was also clarified that if candidates from
the aforesaid reserved category were not avail able, then
candi dat es bel ongi ng to schedul ed caste woul d be consi dered.

In this connection, we may also referto Rule 9(a) of the

Mahar ashtra Enpl oyees of Private School s, 1981, which reads

as follows:

\023Rul e 9(a) \026 In case it is not possible to fill in the teaching
post for which a vacancy is reserved for a person

bel onging to a particul ar category of Backward Cl asses,

the post may be filled in by selecting a candidate fromthe

ot her remmi ning categories in the order specified in sub-

rule (7) and if no person fromany of the categories is

avail abl e, the post may be filled in tenporarily on an year

to year basis by a candidate not belonging to the

Backward Cl asses.

A plain reading of Rule 9(a), which deals with

appoi nt nent of staff of a school, would show that in case

it is not possible to fill in the teaching post for which a
vacancy is reserved for a person belonging to a particul ar
category of candidates, the post nay be filled in by

sel ecting a candidate fromthe other renmining categories

in the order specified in sub-rule (7) and if no person from
any of the categories is available, the post may be filled in
tenmporarily on an year to year basis by a candi date not

bel ongi ng to the Backward cl asses. (Enphasis supplied)

7. Fromthe above, it is, therefore, clear that the post nmay be
filled in by a candidate belonging to the other renaining

categories if no person is available from ST/DT or NT

categories. If no person is available fromany of the

categories, then, the said post can be filled in tenporarily

on a year to year basis by a candidate not belonging to

the classes of candidates mentioned in Rule 9(a). Here, in

the present case, the appellant was appointed on a

per manent status as a teacher in the said school, which
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under Rule 9(a) is not pernissible

8. In this case, it is not in dispute that the respondent No.1
applied on the basis of the advertisement and prayed for her
appointnent as a Full-Time Hindi teacher. It is also not in

di spute that the respondent No.1 is a schedul ed caste

candi date. Both the appellant and respondent No.1 had applied

in terns of the advertisenent dated 27th June, 1991 for the post
of Full-Time H ndi teacher in the Junior College. Since the
respondent No.1 was a schedul ed caste and the post in

guestion was reserved for ST/DT/NT candi dates and in case

not avail abl e, a schedul ed caste candi date coul d be sel ected,

the respondent No. 1 only was entitled to be appointed in the
sai d reserved category and not the appellant. At the risk of
repetition, we may say that the appellant was neither a

schedul ed tribe nor a scheduled caste candi date, whereas the
respondent No.1, admittedly, was a schedul ed caste candi date,

as noted herein earlier. It is no ground that only because the
appel | ant ‘was working-as a H ndi teacher with tenporary status,
she coul d 'becone eligible to be appointed permanently

because she had worked on the said post tenmporarily for a

consi derabl e period of tine. W are of the view that the
appel | ant cannot be permitted to get the benefit of her

continued service as a tenporary teacher, when, admttedly,

the post was reserved for ST/DT and NT candi dates and when
statutory rules do/not permt the authorities to appoint a

candi date as a permanent teacher of the school fromthe

general category. M. Lalit, senior counsel, -appearing on behal f
of the appellant however submitted that in view of the fact that
appoi ntnents of candidates in the reserved post were already
filled in and there was no vacancy in the said reserved post, it
was open for the authorities to appoint the appellant fromthe
general category. W are unable to accept this contention of

M. Lalit. As noted herei nabove, Rule 9(a) of the said rules
clearly provides that in the event, the reserved post is filled up
or candidates are not available,in that case, a general category
candi date, can be appointed purely on a tenporary basis from

year to year and can not be appoi nted as a pernmanent teacher

of the school.

9. It is true that the appellant had worked in the school since
1986, but that does not confer any power on the authorities to
appoi nt her permanently, when, admttedly, the post was

reserved either for a scheduled tribe or a schedul ed caste

candi dat e

10. Such being the position, we are not inclined to interfere
with the order passed by the H gh Court and accordingly, the
appeal fails and is hereby dism ssed without any order as to
costs.




