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ACT:
I ncome-taw -Sal e of asset--Capital receipt or incone.

HEADNOTE:

To protect the interests of its nmenbers against |oss
resulting fromover production, the Jute MIlIs Association
provi ded that the nenbers shall work their 1oonms for a fixed
nunber of hours and gave to its nenbers facility of
transferring "loom hours", ‘that the nunber of hours for
which the nenbers were entitled towork their factories. A
menber of the Association was thereby permtted, in addition
to the "loomhours" allotted to that menber, to ‘work its
factory for such "loom hours" as were transferred to'it by
anot her menber. The respondent - assessee had transferred its

surplus "loom hours" which it could not utilize during the
assessment years, and received certain suns of noney as
consi deration, which the Income-tax Oficer included in the
respondent’s total, inconme liable for paynent of incone-tax.

That order was confirmed by the Appel | at e Asi st ant
Commi ssioner and the Tribunal, but the High Court on a
reference, held in favour of the assessee.

In his appeal to this Court, the Comm ssioner contended
that: The right to work for the allotted nunber of hours was
an asset of the assessee capabl e of being transferred, and
where it was a part of the normal activity of the assessee’s
busi ness to earn profit by making use of its asset by either
enploying it in its own manufacturing concern or by letting
it out to others, the consideration received for allowng
the transferee to use that asset was income received from
busi ness and chargeable to i ncone tax.

HELD: The Hi gh Court was right in holding that the
receipts from sale of "loomhours" were in the nature of
capital receipts and were not taxable. [770 E]

Di stinction between revenue and capital in the l|aw of
income-tax is fundanental. Tax is ordinarily not levied on
capital profits: it is levied on incone. Sale of stock-in-
trade or circulating capital or rendering service in the
course of trading results in a trading receipt; sale of
assets which the assessee uses as fixed capital to enable
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him to carry on his business results in capital receipt.
The "l oom hours" were the asset of the respondent, but their
temporary user could not be granted. The transaction was
therefore a sale of "loomhours", and when a businessnan
di sposes of his capital for whatever reason, unless it is a
part of his circulating capital, the receipt is capita
and not incone which is taxable. [769 E, F]

Conmi ssi oner of Excess Profits Tax, Bonbay City v. Sr
Lakshm Silk MIls, [1952] S.C R 1, distinguished.

Maheshwari Devi Jute MIIs v. Comm ssioner of |ncone-tax
UP. 1.T. Msc. Case, decided on 13th Septenber 1962,
overrul ed.
766

JUDGVENT:
ClVIL APPELLATE JURI SDI VTION: Civil Appeals Nos. 66 and
67 of 1964.
Appeal s from the judgnent and decree March 28, 1961 of the
Al | ahabad  H gh Court in I'ncome-tax Reference No. 165 of
1954.
S.V. Qupte, Solicitor-CGeneral, R Ganapathy lyer and R N
Sachthey, for the appellant (in both the appeals).

A. V. Viswanatha Sastri, S. Murthy and B.P. Maheshwari,
for the respondent (i'n both the appeal s).

The Judgnent of the Court was delivered by Shah, J. The
Maheshwari Devi Jute MIls Ltd. carries on the business of
manuf acturing jute goods and is-a menber of the Jute MIls
Association. To protect the nenbers against loss  resulting
from overproduction, nembers of the Association entered into
an agreenent dated January 9, 1932 called "the First Wrking
Time Agreenent" restricting hours of work.” That agreenent
was to expire on Decenmber 11, 1944. Wth a view to continue
the arrangenent, a fresh agreement was executed on| June
12, 1944. The preanbl e of the agreenent was:

"Whereas the signatories generally as a
consequence of
over-production having been put
to consi derabl e | osses and in gener a
interests of the Menbers and their — enpl oyees
and of the association and the jute industry
and trade in gener al
etc ... have det er mined
that provisions simlar to those contained in
the Wbrking Tinme Agreenent should be entered
into and continued in nanner herei nafter
appearing”.

By cl. 4 of the agreement, the association inposed
restrictions wupon the hours of work of its nenbers, The
nunber of hours for which the nmenbers were entitled to work
their factories were called "loomhours". Allotnment of
"l oom hours" depended upon the nunber of |oonms installed
in the factory of each nenmber. By cl. 5 it was provided that
the nunber of working hours per week set out in the
agreement represented the total nunber of hours for which a
menber was entitled to work.its registered conplenent of
| oons. Clause 10 prescribed the maxinmum nunber of
"l oomhours" for a mll wth a conplenent of | oons
exceedi ng 220. C ause 13 provided for registration of "loom
hours" of each nenber of the association. Clause 6 of the
agreenment enabl ed nmenbers to be grouped if they happened to
be under the control of the same managi ng agents or who were
conbi ned by any arrangenent or agreenent for registration as
"Goup MIIs". It was open to a nmenber of the Goup MIlIs so
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registered to utilise the allotnent of hours of work per
week of other menbers in the sane group who were not fully
utilising the hours of work allowed to them By sub-cl. (b)
a nenber was also entitled to transfer his surplus "loom
hours" to another menber and upon such transfer being duly
effected and registered with the Association, the transferee
was entitled, subject to certain conditions, to wutilise
"l oom hours" so transferred.

767

The respondent was under the agreenent allotted 220 x
72 hours per week. In the account year corresponding to the
assessment year 1949-50, the preparatory section of the
factory of the respondent was unable to work the |oons for
nore than 48 hours a week, and’ with the sanction of the
Associ ation the respondent sold 220 x 24 "l oom hours" to the
Naskarpara Jute MIIs and as consideration of. the sale
received Rs. 53,460/-. I'n the account year corresponding
to the assessnent year 1950-51 ‘the respontdent received
from the Birla Jute MIIs and Hanuman Jute MIls a tota
amount of Rs. 1,85,230/- for sale of surplus |loomhours. In
proceedi ngs for assessnment for the assessnent years 1949-50
and 1950-51 the Income-tax O ficer included in the tota
i ncome: of the respondent the ampunts received by sale of
"l oom hours" as revenue receipts liable to tax. The order of
the Income-tax Oficer was confirned by the Appellate
Assi st ant Conmi ssi oner and the | ncone-t ax Appel | ate
Tribunal. At the instance of the respondent, the Tribuna
referred 'the following questionto the Hgh Court of
Judi cature at All ahabad:

"\Wet her on~ the facts  and in the
circunst ances of the case the receipts of the
assessee by the sale of l'oomhours anounting
to Rs. 53,460/- and Rs. 1,85,230/-" in the
assessnent years 1949-50 and 1950- 51
respectively were revenue receipts liable to
tax under the Indian I'ncome-tax Act?"

The High Court answered the question in the negative.
The Commi ssioner of Income-tax has preferred these appeals
with certificate granted by the H gh Court under s. 66-A (2)
of the Indian Incone-tax Act.

The Tribunal held that the receipts in question were
not capital receipts, nor were they of a —casual or non-
recurring nature. The plea of the respondent that the
receipts for sale of |oomhours are not chargeable to tax
because they are, wthin the neaning of ~s. 4(3) (vii),
casual and non-recurring, has no substance. By el. (3) (vii)
of s. 4 receipts which are not capital gains ~chargeable
according to the provisions of s. 12B and which are. not
arising from business or the exercise of a profession
vocation or occupation or by way of addition to the
remuneration of an enployee are exenpt fromtax, if they are
of a casual and non-recurring nature. But a receipt in the
ordinary course of the assessee’s business, even though
it is casual or non-recurring, is by the express words used
by the Legislature, taxable.

It is not the case of the Departnent that a business in
"l oomhours" was carried on by the respondent. It is also
conmon ground that for inposing restrictions upon the nunber
of working hours, no conpensation was paid to the nmenbers by
the association or by any other body: if it were, such
conpensation being paid for agreeing to restraint on trade
woul d be capital. To protect the
768
interests of its nenbers the Association provided that the
menbers shall ,work their loons for a fixed number of hours
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and gave to its nmenbers facility of transferring the
nunber of "loomhours". But by transferring "loom hours"
no interest in the | oons or the machinery of the factory was
bei ng transferred: thereby nerely a nmenber of t he
Association was permitted in addition to the "loom hours"
allotted to that nenmber to work its factory for such "loom
hours" as were transferred to it by another nenber of the
Association. In the proceedings before the | ncone-t ax
auhorities the Tribunal and the H gh Court, these "l oom
hours" have been regarded as an asset belong to each nenber
and in considering these appeals we do not think we would be
justified allowing counsel to raise a contention (as was
sought to be-done) that "loom hours" were in the nature of a
privilege and were not an asset at all. The case has at al
earlier stages been considered on the footing that by virtue
of the covenant incorporated  in the agreenment between the
menbers of 'the -Association, the right to work for the
allotted nunber~ of ~hours was an asset capable O being
transferred, subject to the sanction of the Association

The respondent was unabl e, on account of inefficiency of
its preparatory section, to supply the requisite nateria
for running the factory for 72 hours per week which it was
entitled to do. It therefore transferred a fraction of the
"l oom hours" allotted to it to other. nenbers of the
Association and in/consideration of the transfer received in
the two vyears in question substantial suns of noney. The
Solicitor-General @ submitted that where it is a part of the
normal activity of the assessee’s business to earn profit by
maki ng wuse of its asset by either enploying it in its own
manuf acturing concern Dr by letting it out to others,
consideration received for allowing the transferee to use
that asset is incone received from business and chargeable
to incone-tax. In support of his contention counsel ‘relied
upon the judgenent of this Court in Conm ssioner of Excess
Profits, Bombay City v. Shri Lakshm Silk MIIls Ltd.(1). In
Shri Lakshm Silk MIIls Ltd. case the assessee Conpany was a
manufacturing concern and had for the purpose of its
busi ness installed a plant for dyeing silk yarn. For a part
of the chargeabl e period the Conmpany could not secure silk
yarn and its plant remained idle. The Conpany then let out
the plant and the question arose whether rent received by
the Conpany was chargeable to excess profits tax as profit
of the business or was incone from other sources and
therefore not chargeable to excess profits tax. It was held
by this Court that if a comrercial asset is incapable of
being used as such, rent received by letting it out to
others is not income of the business. But an asset acquired
and used’ for the purpose of the business does not cease to
be a comercial asset of that business as soon as it is
(1) [1952] SSCR 1.20 1.T.R ,451
769
temporarily put out of use or is let out to another | person
f or use in his business or trade. Receipt by t he
exploitation O a comercial asset is the profit of the
busi ness, irrespective of the manner in which the asset is
exploited by the owner of the business, for the owner s
entitled to exploit it to his best advantage either by using
it hinself personally or by letting it out to sonebody el se.
VWhat was let out in Lakshm Silk MIIls'" case(l) was the
dyeing plant which continued to remain the property of the
Conpany and it was tenporarily | et out when the assessee was
unable to use it. Receipt froma commercial asset when it is
capabl e of being used by the assessee but is not so used
because of circunstances which necessitate |esser of its use
woul d undoubtedly be inconme, where the asset renmains the
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property of the assessee and user of the asset is given to
another person. If in the present case, for the hours which
the respondent was unable to use its |oons the respondent
had pernitted some other person to work the | oonms, profits
received for permtting such user would be income. But the
di stinction between that case and the present case arises
from the peculiar nature of the transaction in "l oom
hour s". "Loom hours" cannot fromtheir very nature be |et
out while retaining property in them for there can be no
grant of a tenporary right to use "loomhours". "Loom hours"
are the asset of the respondent, but tenporary user of the
"l oom hours" cannot be granted. The transaction in this
case is of sale of "loomhours". There is no doubt that when
a businessman di sposes of his capital for whatever reason
unless it is a part of his circulating capital, the receinpt
is capital and not income which is taxable.

Di stinction between revenue and capital in the law of
incone-tax is fundanental. Tax is ordinarily not levied on
capital profits: itis levied on inconme. It is well-settlLed
that sale of stock-in-trade or circulating capital or
rendering service in thecourse of trading results in a
trading receipt: sale of assets which the assessee uses as
fixed capital to enable himto carry on his business results
in capital receipt.

Qur attention was invited to a judgnent of the Al ahabad
Hi gh Court in Maheshwari Devi Jute MIls v, Conmi ssi oner
of Incone-tax, U.P., Lucknow(2) in which a Division Bench of
the Allahabad Hi gh' Court answered a simlar guestion
relating to taxability of payments received for sale of
"l oom hours" by the respondent in an assessment year wth
which we are not concerned in these appeals. The Court in
that case ignhoring the viewin the judgnents  under. appea
held that "l oom hours" did not formthe fixed profit-nmaking
structure of the respondent and it was not correct to say
that the capital structure of the business was 220 '|oons
multiplied by the nunber of hours per week for which the
machi nery
(1) [1952] S.CR 1; 20 1.T.R
(2) I.T. Msc. Case No. 177 of 1960 decided on Septenber 13,
1962.
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was entitled to work. The "l oom hours" had-in the view of
the Court nothing to do with the capital structure of the
busi ness and there was nothing to show that the defect in

the preparatory section which rendered the ™l oomhours"
unutilisable was permanent. It was always open- to the
respondent to acquire the necessary yarn from outside and
thereby wutilise the remmining quota of "loomhours” in

manufacturing jute, and if the respondent preferred not to
procure yarn and chose to sell the surplus "loomhours” and
thus ensure profit for itself without incurring any risk,
the receipt by disposal of a conmercial asset was profit of
the business irrespective of the manner in which that asset
was exploited by the owner of the business. In the view of
the High Court the respondent was entitled to exploit the
asset to its best advantage: it may do so either by
utilising it personally or by letting it but to sonebody
el se, and the sale of a part of its quota of "loom hours"
amounted to exploitation of its capital asset and the
recei pt obtained therefromwas income. W are unable to
agree with this view. The surplus "l oomhours" were di sposed
of and no interest remained therein with the respondent:
there Was no exploitation of t he "1 oom hour s" by
permitting user while retaining owership. Receipt by sale
of "l oom hours" must therefore be regarded in this case as a
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capital receipt and not incone.

In our judgnent the High Court was right in holding that
the receipts fromsale of "l oomhours" were in the nature of
capital receipts and were not taxable. The appeals fail and
are dismssed with costs.

Appeal s di sm ssed.
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