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S.B. SINHA,  J :

Interpretation of Section 300 of the Code of Crimnal Procedure (for
short "the Code") is in question in these appeals which arise out of
judgrments and orders dated 9.1.2002 and 10.4.2002 in Criminal Petition
Nos. 330 of 2000 and 4007 of 2001 respectively passed by the H gh Court of
Kar nat aka at Bangal ore.

W will notice the fact of both the appeals separately:
Crimnal Appeal No. 1279 of 2002

The Respondent herein was working as a Junior TelecomOficer in
Shankar apur am Tel ecom Exchange. One R Veera Prat hap nmade a
conpl aint that he had demanded an illegal gratification for showi ng officia
favour whereupon a case in Crime No. R C. 34A/ 1994 was registered. A
charge sheet was filed therein and the Special Judge for CBI cases,
Bangal ore by an order dated 16.7.1999 took cogni zance of an offence under
Section 7 of the Prevention of Corruption Act, 1988 (for short "the Act"). In
the trial, 12 witnesses were exan ned. The statenment of Respondent under
Section 313 of the Code was al so recorded.

The | earned Speci al Judge formulated two points for his
determi nation:

"1. Wether the prosecution has proved that the
sanction accorded for the prosecution of the
accused in this case is a valid sanction?

2. Wiether the prosecution has further proved
beyond any reasonabl e doubt that the accused has
conmtted the offences puni shabl e under S.7 and
under S. 13(1)(d) R'w. S 13(2) of the Prevention of
Corruption Act, 1988?"
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In regard to point No. 1, the | earned Special Judge was of the opinion
that the sanction for prosecution accorded by PWM1 was illegal and in that
view of the matter, the sane was determined in favour of the Respondent.

In view of his findings as regard point No. 1, the |earned Special Judge did
not record any finding on point No. 2 and directed as under

"Accused C. Nagaraj aswany i s hereby di scharged
fromthe proceedings and his bail bonds stand
cancel l ed. "

A fresh charge sheet was filed after obtaining an order of sanction
whi ch cane to be chall enged before the High Court by the Respondent in an
application filed under Section 482 of the Code.

Crimnal Appeal No. 137 of 2003

The Respondent herein was working as a Manager in State Bank of
Mysore, 4th Bl ock, Rajajinagar, Bangal ore. She had dom nion and contro
over the managenent of the accounts of the Bank. She allegedly
nm sappropriated a sum of Rs. 40, 000/- wherefor a chargesheet was filed on
27.12.1984. Wiile the crimnal proceedi ngs were pendi ng, she was
di sm ssed from service by an order dated 1.6.1985. She faced a full-fledged
trial. She was exani ned under Section 313 of the Code and also laid
def ence evidence. @ The question as regard sanction accorded by the
Managi ng Director of the Bank was raised by the Respondent herein before
the learned XXI Addl. City Cvil and Sessions and Special Judge,
Bangal ore, contending that only the Board of Directors was the conpetent
authority therefor. By a judgment and order dated 14.11.1991, the |earned
XXl Addl. Cty Cvil and Sessions and Speci al Judge while accepting the
said plea directed

"The sanction order (Ex. P28) is invalid: The
sanctioning authority was not conmpetent to issue

the said sanction order. Further proceedi ngs of the
case is stopped and the accused is released. The
Bai | bond of the accused is cancel | ed\ 005"

A second chargesheet was filed after years on 18.8:1995 on the
ground that as the Respondent has been dismssed fromthe service, no
sanction was required for her prosecution. Cognizance was taken by an
order dated 31.8.2001. The Respondent herein filed an application under
Section 482 of the Code for quashing the crininal proceedings asal so the
said order dated 31.8.2001.

The High Court allowed the first application under Section 482 of the
Code filed by the Respondent herein on the ground that when an accused
faces a full-fledged trial, having regard to the provisions of the Code, the
Trial Court must either record a judgnent of conviction or acquittal and the
accused cannot be discharged in terns of Section 227 of the Code after a
full-fledged trial. In the second matter, the H gh Court was of the opinion
that no fresh trial is permissible in |aw

M. A Sharan, |earned Additional Solicitor General appearing on
behal f of the Appellant would contend that the Hi gh Court committed a
mani fest error in passing the inpugned orders insofar as it failed to take into
consi deration the ingredients of the provisions of Section 300 of the Code.

Rel ying on the decisions of this Court in Baij Nath Prasad Tripath
Vs. the State of Bhopal [(1957) SCR 650] and Mohamad Safi Vs. The
State of West Bengal [AIR 1966 SC 69], M. Sharan would subnit that in a
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case where a proper order of sanction was not passed, the court will have no
jurisdiction to take cogni zance thereof and as such a judgnent passed therein
shall be illegal and of no effect and in that view of the matter, subsequent

trial with proper sanction is not barred.

M. Basava Prabhu S. Patil, |earned counsel appearing on behal f of
the Respondents would submit that Chapter XVIII of the Code does not
envi sage an order of discharge or dropping of the proceedings after a charge
has been framed, wi tnesses are exani ned, the statement of the accused under
Section 313 of the Code is taken and defence wi tnesses are exani ned.

Chapter XI X of the Code provides for trial of warrant-cases by
Magi strates. An accused can be discharged in the cases instituted under
Section 173 in ternms of Section 239 of the Code in the event, the Magistrate
consi ders the charge agai nst the accused to be groundl ess wherefor reasons
are required to be recorded. However, if charge is framed whereto the
accused pl eads not guilty, the prosecution and defence may | ead their
respective evidence. ~Section 248 provides for recording of a judgment of
acqui ttal ‘or conviction.

The Appel | ant was proceeded agai nst the Respondents under the Act.
Section 5 of the Act provides for the procedure and powers of the Specia
Judge. Section 19 of ‘the Act mandates that no court shall take cogni zance of
of fence puni shabl e under the provisions specified therein except with the
previ ous sanction by the authorities specified therein

Odinarily, the question as to whether a proper sanction has been
accorded for prosecution of the accused persons or not is a matter which
shoul d be dealt with at the stage of taking cognizance. But in a case of this
nature where a question.is raised as to whether the authority granting the
sanction was conpetent therefor or not, at the stage of final argunents after
trial, the sane nay have to be considered having regard to the terns and
conditions of service of the accused for the purpose of determ nation as to
who coul d renove himfrom service

Grant of proper sanction by a conpetent authority is a sine qua non
for taking cognizance of the offence. It is desirable that the question as
regard sanction may be determ ned at an early stage. |[See Ashok Sahu Vs.
CGokul Sai kia and Anot her, 1990 (Supp) SCC 41 and Birendra K. 'Singh Vs.
State of Bihar, JT 2000 (8) SC 248]

But, even if a cogni zance of the offence is taken erroneously and the
sanme conmes to the court’s notice at a later stage a finding to that effect is
perm ssible. Even such a plea can be taken for the first tinme before an
appel | ate court. [See B. Saha and Ot hers Vs. M S. Kochar, (1979) 4 SCC
177, para 13 and K. Kalimuthu Vs. State by DSP, (2005) 4 SCC 512]

It is true that in terms of Cause (2) of Article 20 of the Constitution of
I ndia no person can be prosecuted and puni shed for the sane offence nore
than once. Section 300 of the Code was enacted having regard to the said
provision. Sub-section (1) of Section 300 of the Code reads as under

"Persons once convicted or acquitted not to be

tried for same offence \026 (1) A person who has once
been tried by a Court of conpetent jurisdiction for
an of fence and convicted or acquitted of such

of fence shall, while such conviction or acquitta
remains in force, not be liable to be tried again for
the sane of fence, nor on the same facts for any

ot her offence for which a different charge fromthe
one nmade agai nst him m ght have been namde under
sub-section (1) of section 221, or for which he

m ght have been convicted under sub-section (2)

t hereof . "
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The essential conditions for invoking the bar under said provision are:

(i) the court had requisite jurisdiction to take cogni zance and tried the
accused; and
(ii) the court has recorded an order of conviction or acquittal, and such

conviction/ acquittal remains in force.

The question came up for consideration before the Federal Court in
Basdeo Agarwalla Vs. King Enperor [(1945) F.C. R 93] wherein it was held
that if a proceeding is initiated wi thout sanction, the sane would be null and
voi d.

In Yusofalli Milla Noorbhoy Vs. the King [AIR 1949 Privy Counci
264], it was hel d:

"16\ 005A court cannot be conpetent to hear and
determ ne a prosecution the institution of which is
prohi bited by law and S. 14 prohibits the
instituti'onof a prosecution-in the absence of a
proper sanction. The |earned Magi strate was no
doubt conpetent to deci de whether he had
jurisdiction to entertain the prosecution and for
that purpose to determ ne whether a valid sanction
had been given, but as soon as he decided that no
val id sanction had been given the Court ‘becane

i nconmpetent to proceed with the matter. ~ Their
Lordshi ps agree with the view expressed by the
Federal Court in Agarwalla's case: (A l.R (32)
1945 F.C. 16: Cr. L.J. 510) that a prosecution

| aunched without a valid sanction is a nullity.”

The matter came up before this Court in Budha Mal Vs. The State of
Del hi [Criminal Appeal No. 17 of 1952]) disposed of on 3rd Cctober, 1952
wherein a trial of the Appellant therein for alleged conm ssion of an offence
under Section 161 of the Indian Penal Code resulted /in conviction but an
appeal therefromwas accepted on the ground that no sanction for the
prosecution of the Appellant was accorded therefor. The police prosecuted
the Appel |l ant again after obtaining fresh sancti on whereupon-a plea of bar
thereto in ternms of Section 403 of the Code was raised. Mahajan, J.
speaking for a Division Bench opined:

"W are satisfied that the | earned Sessi ons Judge

was right in the view he took. Section 4083,

Cr.P.C. applies to cases where the acquittal order
has been made by a court of conpetent jurisdiction
but it does not bar a retrial of the accused in cases
where such an order has been nade by a court

whi ch had no jurisdiction to take cogni zance of the
case. It is quite apparent on this record that in“the
absence of a valid sanction the trial of the
appellant in the first instance was by a nagistrate
who had no jurisdiction to try him™

The af orenentioned cases were noticed by a Constitution Bench of
this Court in Baij Nath Prasad Tripathi (supra) wherein a similar plea was
repel |l ed stating:

"\ 005The Privy Council decision is directly in point,
and it was there held that the whol e basis of

Section 403(1) was that the first trial should have
been before a court conpetent to hear and

deternine the case and to record a verdict of
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conviction or acquittal; if the court was not so
conpetent, as for exanple where the required
sanction for the prosecution was not obtained, it
was irrelevant that it was conpetent to try other
cases of the sane class or indeed the case agai nst
the particular accused in different circunmstances,
for exanple if a sanction had been obtained."

In Mhammad Safi (supra), this Court held:

"6. It is true that M Ganguly could properly take
cogni zance of the offence and, therefore, the
proceedi ngs before himwere in fact not vitiated by
reason of lack of jurisdiction. But we cannot close
our eyes to the fact that M Ganguly was hinsel f

of the opinion \027 and indeed he had no option in
the matter because he was bound by the decisions

of the H gh Court \027 that he could not take

cogni zance of the of fence and consequently was

i nconmpetent totry the appellant. Were a court
conmes to such a conclusion, albeit erroneously, it
is difficult to appreciate how that court can absol ve
the person arraigned before it conpletely of the

of fence all eged agai nst him Were a person has
done sonet hing which is made puni shabl e by [aw

he is liable to face a trial and this liability cannot
cone to an end nerely because the court before

whi ch he was placed for trial fornms an opinion that
it has no jurisdiction to try himor that it has no
jurisdiction to take cogni zance of the offence

al | eged agai nst him Were, therefore, a court says,
t hough erroneously, that it was not conpetent to

t ake cogni zance of the offence it has no power to
acquit that person of the offence. An order of
acquittal made by it is in fact a nullity.

Rel yi ng upon Yusofalli Milla Noorbhoy (supra), it was

hel d:
"The principle upon which the decision of the
Privy Council is based nust apply equally to a

case like the present in which the court which

nade the order of acquittal was itself of the
opinion that it had no jurisdiction to proceed with
the case and therefore the accused was not in

j eopardy. "

[See also State of Goa vs. Babu Thomas \ 026 (2005) 7 SCALE 659]

In view of the aforenentioned authoritative pronouncenents, it i's not
possible to agree with the decision of the Hi gh Court that the Trial Court
was bound to record either a judgment of conviction or acquittal, even after
hol ding that the sanction was not valid. W have noticed hereinbefore that
even if a judgment of conviction or acquittal was recorded, the same woul d
not make any distinction for the purpose of invoking the provisions of
Section 300 of the Code as even then, it would be held to have been
rendered illegally and wi thout jurisdiction

The | earned counsel for the Respondent next contended that having
regard to the fact that the Respondents herein have faced ordeal of trial for a
long tine, it would not be in the interest of justice to put themon trial once
over. In this behalf he relied on the decision of this Court in State of
Madhya Pradesh Vs. Bhooraji and O's. [JT 2001 (7) SC 55] wherein it is
observed that fresh trial should be ordered only in exceptional cases of
"failure of justice’'. |In Bhooraji (supra), the specified court being a Sessions
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Court took cogni zance of the offence under the SC & ST (Prevention of
Atrocities) Act without the case being commtted to it. It convicted and
sentenced the accused. During pendency of appeal by the accused before

Hi gh Court, this court took the view that conmittal proceedings are

necessary for a specified court, to take cogni zance of offences to be tried
under the Act. The Hi gh Court, therefore, quashed the entire proceedi ngs

and directed trial de novo. |In that context this Court held that ordering de
novo trial was not justified and as the trial was conducted by a 'conpetent
court’, the sanme cannot be erased nerely on account of a procedural |apse.

We nmay notice that in a case where the trial was conducted by a court of
conpetent jurisdiction ending in conviction or acquittal, a retrial may not be
directed. Interpreting Section 465 of the Code, this Court in Bhooraj

(supra) hel d:

"22. The bar agai nst taking cognizance of certain
of fences or by certain courts cannot govern the
guestion whether the court concerned is "a court of
conpetent jurisdiction", e.g. courts are debarred
fromtaki ng cogni zance of certain offences wthout
sanction ‘of ‘certain authorities. If a court took
cogni zance of such of fences, which were |ater

found to be without valid sanction, it woul d not
becone the test or standard for deciding whether
that court was "a court of conpetent jurisdiction".
It is now well settledthat if the question of
sanction was not raised at the earliest opportunity
the proceedi ngs woul d renai n unaf fected on

account of want of ‘sanction. This is another
exanpl e to show that the condition precedent for
taki ng cogni zance is not the standard to determ ne
whet her the court concerned is "a court of
conpetent jurisdiction".

However, the |earned counsel appearing on behalf of the Respondents
may be right in his subm ssions as regards the right of an accused for a
speedy trial having regard to the provisions contained in Article 21 of the
Constitution of India that a person’s fate may not 'be kept hanging for a | ong
time.

In Mahendra Lal Das Vs. State of Bihar and Others [(2002) 1 SCC
149], this Court opined:

"5. It is true that interference by the court at the
investigation stage is not called for. However, it is
equal ly true that the investigating agency cannot

be given the latitude of protracting the conclusion
of the investigation without any limt of time. This
Court in Abdul Rehman Antulay v. R S. Nayak

while interpreting the scope of Article 21 of the
Constitution held that every citizen has a right to
speedy trial of the case pending agai nst him The
speedy trial was considered also in public interest
as it serves the social interest also. It is in the
interest of all concerned that guilt or innocence of
the accused is determned as quickly as possible in
the circunstances. The right to speedy tria
enconpasses all the stages, nanely, stage of

i nvestigation, enquiry, trial, appeal, revision and
retrial. While determining the all eged del ay, the
court has to decide each case on its facts having
regard to all attending circunstances including
nature of offence, number of accused and

wi t nesses, the workl oad of the court concerned,
prevailing | ocal conditions etc. Every delay may
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not be taken as causing prejudice to the accused
but the alleged delay has to be considered in the
totality of the circunstances and the genera
conspectus of the case. Inordinate | ong delay can
be taken as a presentive proof of prejudice.”

In that case, however, the prosecution had nmiserably failed to explain
the delay of nore than 13 years in granting the sanction for prosecution of
the Appellant therein of possessing disproportionate wealth of about Rs.
50,600/-. The State was al so not satisfied about the nerit of the case and the
authorities were convinced that despite granting of sanction the trial would
be a nere fornality and an exercise in futility.

Yet again in P. Ranachandra Rao Vs. State of Karnataka [(2002) 4
SCC 578] this Court while categorically holding that no period of limtation
can be prescribed on which the trial of a crimnal case or crinina
proceedi ng cannot continue and nust nmandatorily be closed followed by an
order acquitting or-discharging the accused observed:

"(4) It is neither advisable, nor feasible, nor
judicially permissible to draw or prescribe an outer
[imt for conclusion of all crimnal proceedings.
The tine-limts or bars of limtation prescribed in
the several directions made in Common Cause (1),

Raj Deo Sharma (1) and Raj Deo Sharma (11) could
not have been so prescribed or drawn and are not
good |l aw. The crimnal courts are not obliged to
termnate trial or crimnal proceedings nmerely on
account of |apse of time, as prescribed by the
directions made in Common Cause case (1), Raj

Deo Sharnma case (lI) and (I1). At the nost the

peri ods of tine prescribed in those decisions can
be taken by the courts seized of the trial or
proceedings to act as rem nders when they may be
persuaded to apply their judicial mnd to the facts
and circunstances of the case before them and
determ ne by taking into consideration the severa
rel evant factors as pointed out in A R Antul ay
case and deci de whether the trial or proceedings
have become so inordinately del ayed as to be

cal l ed oppressive and unwarranted. Such time-
l[imts cannot and will not by thenselves be treated
by any court as a bar to further continuance of the
trial or proceedings and as mandatorily obl.iging
the court to ternminate the sane and acquit or

di scharge the accused."

Keeping in view of the aforenentioned principles and having regard
to the facts and circunstances of this case, however, we are of the opinion
that the interest of justice shall be sub-served if while allow ng these appeal s
and setting aside the judgments of the H gh Court, the trial court is requested
to dispose of the matters at an early date preferably w thin six nonths from
the date of communication of this order, subject, of course, torendition of al
cooperati on of the Respondents herein. |In the event, the trial is not
conpleted within the aforenmentioned period, it would be open to the
Respondents to approach the Hi gh Court again. These appeals are di sposed
of with the aforenentioned directions. No costs.




