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Construction of a power of attorney--Principles of
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stances, whether power includes--Incidental to the ascer-
tai ned objects.
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separate oral agreenment on which witten agreement is si-
I ent.

HEADNOTE

The appellant.conpany sued M. & Ms. Sequeira for
recovery of certain anmounts under two contracts of supply of
iron ore. The first contract was signed by Ranesh hol der of
a power of attorney of Sequeiras and the second contract was
signed by Ranesh’s father as the agent of Ramesh. Under the
two contracts Sequeiras were supposed to supply —and I|oad
iron ore and were liable to pay dermurrage in case of ~ delay
in loading the ship and were entitled to receive certain
despatch noney if the | oading was nade earlier. Sequei ras
filed their counter clains. The Court did 'not arrive at a
definite conclusion about the quantity of ore supplied and
left that to be determined in execution proceedings. The
court found that the first contract was binding between the
appel l ant and Sequeiras as it had been ratified by Sequerias
and acted upon by the appellant. The court, however, held
that the second contract was not ’'binding on Sequeiras as
Ranesh had a limted authority and, therefore, he could
not constitute his father his attorney for the purposes of
executing the second agreement. The trial Court -also found
that the appellant had commtted breaches of the contract
but left the quantum of danmages to be determined in execu-
tion proceedings. The decree of the .trial Court was sub-
stantially confirmed in appeal by the Additional Judicia
Conmi ssi oner .

HELD: 1. The Judicial Comm ssioner erred in concentrat-
ing on only one dictionary neaning of. the word "exploita-
tion" used in the power of attorney executed by Sequeiras m
favour of Ranesh. The court, while interpreting a power of
attorney, has to construe the docunent as a .whole m the
light of its purpose and surroundi ng circunmstances and the
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transactions neant to be governed by it. Practice and custom
have also sone bearing on the nature and effect of the
power of attorney. The purpose of the powers conferred on
the power of attorney have to be ascertained having regard
to the need which gave rise to the execution of the docu-
ment, the practice of the parties and the manner in which
parties thenselves understood the purpose of the docunent.

The powers. which are absolutely necessary and incidental to
the execution of the ascertained purposes of the genera

powers given nust be necessarily inplied. Applying the
above rules of interpretation the court came to the conclu-
sion that Ramesh had power to appoint an agent to execute
the contract in question and therefore the second .contract
was al so bi nding on Sequeiras [454A-B, 456A-H

Bryant, Powls, ‘and Bryant, Linmted v. La Banque De
Peuple etc. (1893) A C 170 @177 and 179 and Jonnenjoy
Coondoo v. Ceorge ,Alder Watson, 10 I.L.R Cal. 901 @ 912
appr oved:

O A P.RMA R Adaikappa Chettiar v. Thomas Cook & Son
(‘Bankers) Ltd. AR 1933 PC 78, distinguished.

2.~ The inplied powers cannot go beyond the scope of the
general object tances do not derrogate fromthe width of the
general power initially conferred of the power of attorney
but nust necessarily be subordinated to it Specific in to
such a case ejusdem generis cannot be applied. The node of
construing a docunent and the rules to be applied to extract
its neaning correctly depends upon not only the nature and
obj ect but ‘also upon the frane, provisions, and | anguage of
the docunents. In cases of uncertainty the rule enbodied in
proviso 2 to section 92 of the Evidence Act which is ap-
plicable to contracts can be invoked.

452
The ultimate decision of such a matter turns upon the prac-
tice and particular facts of each case. [458D P]

3. The findings arrived at by the Appellate Court that
Sequeiras were prevented fromperformng their part of the
contract, owing to the failure of the appellant to provide
either sufficient lighting or enough wi nches to enable due
performance of the contract, is unexceptionable. The  Judi-
ci al Conmi ssioner rightly concluded that the company had not
di scharged its own part of the contract so that it could not

cl ai m dermurrage or danages. [458-GH
The court partly allowed the appeal and  renmanded the
matter back to the trial court for determining the Iliabili-

ties of the parties in the light of- the judgnent. [459E-F]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1868 of 1968.
Appeal from the Judgnent and Decree  dated the 21st
February 1968 of the Judicial Comnm ssioner’s Court at Coa,
Daman and Diu in Appeal No. 3370 of 1964.
S.V. Cupte, Naunit Lal and (Mss) Lalita Kohli for the
Appel | ant .
V. C. Mahajan and R N. Sachthey for Respondents.
The Judgnent of the Court was delivered by
BEG J.--The Plaintiff-appellant Tinblo Irmaos Ltd.,
(hereinafter referred to as 'the Conpany’) had sued Jorge
Ani bal Matos Sequeira and his wife (hereinafter referred to
as Sequeiras’) for recovery Rs. 2,82,141/- clainmed under a
contract of 23rd January, 1954, and a sumof Rs. 1, 14,700/-,
claimed under another contract of 4th February, 1954. The
Sequeiras counter-clainmed Rs. 3 |akhs as price of 8000 tons
of iron ore supplied to the Conpany; and pl eaded t hat a
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sum of Rs. 1,13,000/-, advanced by the Conmpany to the Se-
gueiras was to be adjusted after final determination of the
amount due as price, of goods sold and suppli ed.

The Sequeiras are holders of a mining concession. They,
it was alleged, had entered into the two contracts, one of
23rd January, 1954, through their attorney, Ranesh Jethala
Thakker (hereinafter referred to as Thakker Junior), for
supplying 8000 tons of iron ore, altered in sonme respects,
by a later agreenment, and the other of 4th February, 1954,
alleged to be binding on the Sequeiras although ent er ed
into through Jethalal C. Thakker (hereinafter referred to
as 'Thakker Senior’), the.father of R J. Thakker. The nost
i nportant clause in the contract of 23rd January, 1954, was
that iron ore should be loaded in a ship 'Mary K at
Mar magoa, and that the | oading nmust be done at the rate of
500 tons per " weat her working day" of 24 hours. Under the
contract, the rate of demurrage for not |oading the ship in
time was 'to be paid at the rate of US $ 800.00 per day an
pro rata for each fraction of a day. The buyer conpany was
to pay what was called "despatch noney" at half the rate of
denurrage for tinme saved in loading. The paynment was to be
in the Portuguese Indian rupees at the exchange rate of Rs.
4.76 per US'$. The buyers had also to nmake an initia
payment of ~ Rs. 55,000/- as soon, as delivery by |oad-

i ng began. The buyers were al so to establish a
Letter of Credit, before 27th January, 1954, in favour of
453

the sellers, the Sequeiras, for the full value of the iron
ore after deducting Rs. 55,000/- paid initially, and Rs. 1/4
per gross ton-awaiting final settlement by presentation
within ten days, at the bank naned in the agreenent, by
presentation of the certificate of weight issued by the
Master of the vessel. Certificates of the quality and
specifications and of final weighnent were to be sent by
the buyers after the vessel’s arrival at the port of dis-
char ge.

The second agreenent (of 4th February, 1954, relates to
| oading of 6000 to 9000 tons of iron ore of given ~quality
and specifications in the ship "Mary K at the mnimum rate
of 500 tons per day commencing delivery within 24 hours of

the buyer notifying the requirenments to the seller: 1t also
contai ned other stipulations simlar to those of the first
one. The inmportant point to note about this  agreenent is

that it is signed by Jethalal C. Thakker as the attorney of
his son Ranesh Jethal al Thakker

It appears that the clause relating to initial payment was
changed so that the sellers, Sequeiras, were paid Rs.
1, 13,000/ - between 25th January, 1954, ‘and 22nd July, 1954.
It also appears that there was delay in delivery for | which
the plaintiff clainmed denurrage. There were also conplaints
about alleged departure by the seller from the specifica-
tions agreed upon. The Sequeiras, the sellers, had it
seens, also applied for an interiminjunction so that the
ship’s | oadi ng capacity may be checked. Under orders of the
Court, an inspection of the ship was nade and a report - was
submitted by an expert on 15th March, 1954, after the deter-
mnation of its |oading capacity so that the ship could
finally sail only on 16th March, 1954.

The Margao Comarca Court, where the claim and the
counter clains were filed, held that the seller’s attorney,
Thakker Juni or, who had received Rs. 1,13,000/-, which had
to be deducted fromthe price of the iron ore supplied, was
not duly authorised by the power of attorney executed by the
Sequeiras to sell. The Court did not find enough materia
to reach a definite conclusion about the quantity of ore
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supplied and left that to be determined in execution pro-
ceedings. It, however, held the first contract to be binding
between the parties as it had been ratified by the seller
and acted upon by the buyer. But, the second contract was
held to be not binding upon the Sequeiras as Thakker (Jun-
ior) was found to have been given only a limted authority
so that he could not constitute his father his attorney for
the purpose of executing the second agreenent. The Tria
Court accepted the basis of the counter-claimof the Sequei-
ras and found that the conpany had conmitted breaches of
contract but left the quantum of damages to be determined in
execution proceedi ngs.

The decree of the Trial Court was substantially affirned
i n appeal. Neverthel ess, the Additional Judicial Comi ssion-
er Goa, Daman & Diu, had nodified the decree, the appellant
conpany has come-up to this Court in appeal as of right.
Two questions arise for-determ nation before us. The first
i's whether the second contract of 5th February, 1954, was
duly covered by the authority conferred by the Sequeiras
upon their attorney, Ranmesh Jethal al Thakker, or not. The
second
454
relates to the amount of denurrage, if any, payable by the
Sequeiras, the -defendants-respondents, to the plaintiff-
appel | ant.

On the first question, the Judicial Comm ssioner concen-
trated on the dictionary nmeaning of the word "exploitation"
used in the power attorney executed by the Sequeiras in
favour of Thackker Junior. The | earned Judicial Conm ssioner
took the neaning of the word from Chanbers’ 20th Century
Dictionary which gave: "the act of successfully applying
industry to any job, as the working of mines, etc; the act
of using for selfish purposes". The |earned Judicial Com
nm ssioner also referred tothe inability of |earned Counse
for the conpany to cite a wider neaning from the Oxford
Dictionary which the I'earned Counsel had carried with himto
the Court. The Judicial Conm ssioner then rul ed:

"Hence, | see no escape fromthe ~concl u-
sion that on the basis of the power of | attor-
ney given by Sequeira to Ramesh the latter
coul d not have entered into-any agreenent for
sale of ore extracted fromthe m ne belonging
to Sequeira on his behalf. Consequent |y,
Sequeira is not bound by the agreenent dated
4t h of February, 1954".

As already nentioned by us, the first con.tract of ~ 23rd
January, 1954, was hel d to-be binding despite this finding
because the parties had acted upon it ‘and dealt wth each
other on the basis that such a contract existed. W  think
that this background can be taken into account as indicating
what the parties thensel ves understood about the nanner in
which the words used in the power of attorney dated 17th
January, 1953, executed by Sequeiras in favour.of Thackker
Junior was related to the actual facts or dealings between
or by the parties. Mreover, the power of attorney had to be
read as a whole in the light of the purpose for which it was
neant . As it is not lengthy, we reproduce its operative
part. It reads:

"Jorge Anibal de Matos Sequeira, mar-
ried, major of age, businessman, |andl ord,
residing in Panglm whose identity was war-
ranted by witnesses, said in the presence of
the sane witnesses that by the present letter
of attorney he appoints and constitutes his
attorney M. Ranesh Jethal al, Bachel or, ngjor
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of age, businessman, from Bonbay, residing at
present in Bicholimand conters on him the
power to represent him to nmake applications,
allegations, and to defend his right in any
public offices or Banks, to draw up and sign
applications, papers, docunents and corre-
spondence; specially those tending to acquire
petrol, gunpowder, train, transport vehicles,
machi nes, furniture (alfaias) and other in-
struments wused in mning industry, apply for
and obtain licences for inportation and expo-
ration, to give inmport and export orders, even
tenporary, sign applications, suits and only
ot her . things necessary, attach and withdraw
documents, make declaration. even under oath
and in general any powers necessary for the
expl oitation of the mne named Pale Dongor
situate at Pale for the concession of which
the said Siqueira applied and which he is
goi ng to obtain to inpugn, object,
455
protect ~ and prefer appeals upto the higher
Courts, notify and accept notifications and
summons in terms of Sec. 35 and 37 of the
C.P.C, to use all judicial powers wthout any
[imtation, to subrogate these powers to sone
one else. This was said and contracted. The
Wi t nesses were Babl o Panduronga Catcar ad
Xec Adam Xecoli, both married | andl ords, mgjor
of age from Bi choli mwho sign bel ow
Apparently, — practice and custom have sonme bearing on
these transactions in Goa. It is this reason that, although
the power of Attorney was executed by M. Sequeira, yet, his
wi fe was inpl eaded, according tothe practice in Goa, and no
objection was raised either on the ground that she was
wongly inpleaded or that the power of attorney was vitiated
on the ground that it was executed only by her husband. In
any case, the subsequent agreenment of 23rd January, 1954,
which was held to have been acted upon, and the 'simlar
agreement of 5th February, 1954, of which also the ‘defend-

ants were bound to have and did have full~ know edge, were
never repudi ated by Sequeiras, before the filing of the
suit before us. |Indeed, the agreement of 5th February,

1954, appears to be a sequal to the first agreenent of 23rd
January, 1954. W do not think that thetwo could be really
separated in the way in which the Judicial Comi ssioner
thought that they could be by holding that the one was acted
upon whereas the other was not. In any case, the second was
the result of and a part of the same series /of dealings
bet ween the parti es.

W do not however propose forest our findings on the
ground that the parties are bound by the second agreenent
due to sone kind of estoppel. We think that the ternms of the
power of attorney also justify the meani ng which the parties
thensel ves appear to have given to this power of attorney
that is to say, a power to conduct business on behalf of the
Sequeiras in such a way as to include sales on behalf of
Sequei ras.

We think that perhaps the nbst inportant factor in
interpreting a power of attorney is the purpose for which it
i s execut ed. It is evident that the purpose for which it
is executed nust appear primarily fromthe terns of the
power of attorney itself, and, it is only if there is an
unresolved problem left by the | anguage of the docunent,
that we need consider the manner in which the words used
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could be related to the facts and circunstances of the case
or the nature or course of dealings. W think that the rule
of construction enbodied in proviso 6 to Section 92 of the
Evi dence Act, which enables the Court to exanmine the facts
and surroundi ng circumstances to which the | anguage of the
docunent may be related, is applicable here, because we
think that the words of the docunent, taken by thenselves,
are not so clear in their nmeanings as the |earned Judicia
Comm ssi oner thought they were.

As we have already nmentioned, the Ilearned Judicia
Conmi ssi oner chose to concentrate on the single word "ex-
ploitation” torn out of its context. The word "exploita-
tion" taken by itself, could have been used to describe and
confer only such general powers as nmay be
13--1546 SCI/ 76

458
them If the word 'negotiate’ had stood al one,
its neaning m ght have been doubtful, though
when applied to a bill of ’'exchange or ordi-

nary prom ssory note, it would probably be
general |y ~understood to nmean to sell or dis-
count, and not to pledge it. Here it does not
stand al one, and, |ooking at the words
with which it is coupled, their Lordships are
of opinion that it cannot have the effect
whi ch the appellant gives to it, and, for the
same reason, 'dispose-of’ cannot have t hat
effect"”.
We think that ‘this case al so bears out the nmode of construc-
ti on adopted by us.

W were then referred to O A P.RM,A R .Adai kappa
Chettiar v. Thomas Cook & Son (Bankers) Ltd.,(1l) where the
wel | known principle of ejusdemgeneris was applied to hold
that general words following words conferring specifically
enuner at ed powers "cannot be construed so as to enlarge the
restricted power there mentioned". In this case, the
pur pose of the general power was subordinated to the specif-
ic powers given which ‘determ ned the object of the power
of attorney. There is no deviation in this case from the
general rules of construction set out above by us. W " have
i ndi cated above that inplied powers cannot go beyond 'the
scope of the general object of the power but nust necessari -
Iy be subordinated to it. |In fact, in a case like'the one
before wus, where a general power of representation in’
various business transactions is nmentioned first and then
specific instances of it are given, the converse rule, 'which
is often specifically stated in statutory provisions (the
rul es of construction of statutes and documents. being | arge-
Iy common), applies. That rule is that specific instances
do not derrogate fromthe width of the .general power ini-
tially conferred. To such a case the ejusdem generis rule
cannot be applied. The node of construing a ' docunent and
the rules to be applied to extract its neaning correctly
depend wupon not only upon the nature and object but also
upon the frame, provisions, and | anguage of the docunent. In
cases of uncertainty, the rule enbodied in proviso 2 to
Section 92 of the Evidence Act, which is applicable to
contracts, can be invoked. Thus, the ultinmate decision, on
such a matter, turns upon the particular and peculiar facts
of each case

Coming now to the second question, we find that the
findings of fact recorded by the Judicial Conmi ssioner are
unexceptionable. Firstly, it was found that, although, under
the contract, the defendants-respondents could |oad iron ore
at any tine during 24 hours, which included the night, vyet,
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the defendants were prevented fromdoing so owing to the
failure of the plaintiff to provide either sufficient |ight-
ing or enough w nches to enable due performance of the
contract. Secondly, it was admitted that the appellant
never opened a Letter of Credit with the naned bank by 27
January, 1954, as promsed by it. Thirdly, the delay in
| oading was held to be due to the fault of the conpany. The
Judi ci al Commi ssioner rightly concluded that the conpany had
not di scharged its own part of the contract so that it could
not claim
(1) AI.R 1933 PC 78.
459
denurrage or danmages. Indeed, it was found that the conpany
did not have to pay any demurrage at all to the shippers for
del ayed departure.
Learned Counsel for the appellant relied strongly on the
followi ng terns in the contract of 23rd January, 1954:
"Dermurrage (if any) in |oading payable
by Seller at the rate of US $ 800.00 per

runni ng day fraction of day pro rata. Buyers
to pay despatch noney at half the denurrage
rate for all tine saved in |oading. Paynent

ei ther way in Portuguese Indian rupee currency
at the rate of exchange of Rs. 476/- for US $
100. 00. "
The contentiion was that this created an absolute liability
to pay for delay in |loadingirrespective of whether the
conpany had to pay the shippers any denurrage. It was urged
that the Vliability was upon the seller irrespective of
whet her such paynent had to be made to the shipping conpany
or not. W think that the denurrage could not be clained
when the delay in |oading was due to the default of the
respondents thenselves. It is apparent that the basis upon
which the agreenment to pay demurrage rested was that the
appel lant will afford proper facilities for | oading. VWhen
the appellant itself had conmtted breaches of its obliga-
tions, it is difficult to see how the respondents could be
nade responsible for the delay in loading. W think that
the Judicial Conmi ssioner had rightly disallowed this part
of the claim
In the result, we partly allow this appeal, set aside
the finding of the Judicial Conmi ssioner as regards the
bi nding nature of the contract dated 5th February, 1954. We
hold that this docunent enbodied the terns of an agreenent
whi ch was | egally binding on both sides beforeus. The case
will now go back to the Trial Court for determnation of the
liabilities of the parties to each other f or al | eged
breaches of contract except to the extent to which the
findings negative the claimto denurrage and  the admtted
paynment of Rs. 1,13,000/by the appellant to the defendants

which will have to be taken into account. “The parties wll
bear their own costs.

P.H P. Appeal allowed in
part

462

Ltd., Calcutta v. Commi ssioner of Excess Profits Tax, West
Bengal (1) wherein the H gh Court held .that when a party at
whose instance the reference had been made wunder section
66(1) of the Indian Income tax Act, 1922 does not appear at
the hearing of the reference, the H gh Court is not bound to
answer the question referred to it and should not do so. It
is urged by M. Manchanda that the above decision has been
foll owed by sone of the other Hi gh Courts. As agai nst that
M. Desai on behalf of the appellant has urged that the
correctness of those decisions is open to question in Vview
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of the decision of this Court in the case of Conm ssioner of
I ncome-tax, Madras v.S. Chenniappa Mudaliar(1l). It was held
by this Court in that case that an appeal filed by the
assessee before the Tribunal under section 33 of the Act
shoul d be di sposed of on nerits and should not be disnissed
in default because of non-appearance of the appellant. The
Court in this context referred to section 33(4) of the Act
and particularly the word "therein" used in that sub-sec-
tion. It is urged by M. Desai that as the Tribunal is
bound to di spose of the appeal on nerits even though a party
is not present, l|likewi se the Hi gh Court when a question of
law is referred to it, should dispose of the reference on
nerits and answer the question referred to it. In our
opinion, it is not essential to express an opinion about
this aspect of the matter, because we are of the opinion
that the H gh Court was not functus Officio in entertaining
the application which had been filed on behal f of the appel -
lant for re-hearing the reference and disposing of the
matter on nerits.

A party or its counsel nay be prevented from appearing at
the hearing of areference for a variety of reasons. In
case such a party shows, subsequent to the order nade by the
Hi gh Court, declining to answer the reference, that there
was sufficient reason for its nonappearance, the Hi gh Court,
in our opinion, has the inherent power to recall its earlier
order and dispose of the reference on nerits. W find it
difficult to subscribe to the view that whatever might be
the ground for non-appearance of a party, the H gh Court
havi ng once passed an order declining to answer the question
referred to it because of the non-appearance of that party,
is functus officio or hel pl ess and cannot pass an order for
di sposing of the reference onnerits. The High Court in
sui tabl e cases has, as already nentioned, inherent power to
recall the order nmade in-the absence of the party and to
di spose of the reference on nerits. There is nothing in any
of the provisions of the Act which, either expressly or by
necessary inplication, stands in the way of the H gh Court
from passing an order for disposal of the 'reference on
nmerits. The courts have power, in the absence of any ex-
press or inplied prohibition, to pass an order as ‘may be
necessary for the ends of justice or to prevent the abuse of
the process of the court. To hold otherwi se would result in
quite a nunber of cases in gross mscarriage of justice.
Suppose, for instance, a party proceeds towards the High
Court to be present at the tinme the reference is to be taken
up for hearing and on the way neets wth an accident.
Suppose, further, in such an

(1) 27 1.T.R 188. (2) 74. 1.T.R 41

463

event the High Court passes an order declining to answer the
guestion referred to it because of the absence of the person
who neets with an accident. To hold that in such a case the
H gh Court cannot recall the said order and pass an order
for the disposal of the reference on nerits,  even  though
full facts are brought to the notice of the H gh Court,

would result in obvious miscarriage of justice. It is to
neet such situations that courts can exercise in appropriate
cases inherent power. |In exercising inherent power, the

courts cannot override the express provisions of law. \Were
however, as in the present case, there is no express or
inplied prohibition to recalling an earlier order nmade
because of the absence of the party and to directing the
di sposal of the reference on nerits, the courts, in our
opi nion, should not be loath to exercise such power provided
the party concerned approaches the court with due diligence
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and shows sufficient cause for its non-appearance on the
dat e of hearing.

Qur attention had been invited to the decision of the Alla-
habad High Court in Roop Narain Ranchandra (P) Ltd. wv.
Conmi ssi oner of Income-tax, U.p.(1l) wherein the Hi gh Court
held that it has no power to recall an order returning a
ref erence unanswered. For the reasons stated above, we are
unable to agree with the view taken by the Allahabad High
Court in that decision. The facts brought out in the appli-
cation flied on behalf of the appellant show, in our opin-
ion, that there was sufficient cause for the non-
appear ance on behalf of the appellant on the date of hear-
ing as well as for the non-filing of the paper books within
time. It also cannot be said that there was lack of dili-
gence on the part of the appellant in approaching of the
H gh Court for recalling it’s earlier order and for dispos-
ing of the reference on nerits. W accordingly accept the

appeal , set -aside the order of the H gh Court and remand
the case to it for answering the questions referred to it on
nerits. Looking to all ‘the circunstances, W nake no
order as to costs.

MR Appeal al -
| owed.

(1) 84 1.T.R 181.

466

The Judgrent of the Court was delivered by

BHAGMTI, J.---There is a house bearing No. 10-A situ-
ate at Khul dabagh in the city of Allahabad belonging to
respondent No. 3. This house consists of a ground floor and
a first floor. There are two tenements on the ground fl oor
and two tenements on the first floor. Each of the two tene-
nents in the first floor is inthe possession of a tenant.
The tenenment on the northern side of the ground floor is in
the possession of respondent No. 3, while the tenenment on
the southern side is in the possession of the appellant as a
tenant since the last over 35 years. The  appellant pays
rent of Rs. 4/- per nonth(in respect of the 'tenenent in his
occupation. Respondent No. 3, after determ ning the tenan-
cy of the appellant, nmade an applicati on before the Rent
Control and Eviction O ficer, Allahabad under section 3 of
the U.P. Rent Control & Eviction Act, 1947 for perm ssion to
file a suit to eject the appellant on the ground that she
bona fide required the rented prem ses in the possession of
the appellant for her use and occupation. The Rent Contro
& Eviction Oficer, on a consideration of the evidence led
before him canme to the conclusion that the need of respond-
ent No. 3 for the rented premises was not bona fide and
genuine and on this view, he rejected the application of
respondent No. 3 by an order dated 23rd February, @ 1972.
Respondent No. 3 preferred a revision application against
the decision of the Rent Control and Eviction Oficer to the
Conmi ssi oner and, on the coming into force of the U P. U ban
Bui | di ngs (Regul ation of Letting, Rent & Eviction) Act, 1972
(U P. Act No. 13 of 1972), this revision application came to
be transferred to the District Court under section 43 (n) of
that Act and it was nunbered as G vil Appeal No. 245 of
1972. The District Judge by an order dated 12th January,
1973 agreed wth the view taken by the Rent Control and
Eviction O ficer and di sm ssed the appeal

However, within a short tine thereafter, respondent No.
3 undaunted by her failure, filed an application before the
Prescribed Authority on 18th January, 1974 under section
21(1) of U P. Act No. 13 of 1972 claining release of the
rented premises in her favour on the ground that she bona
fide required them for occupation by herself and the nenbers
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of her famly for residential purposes. The Prescribed
Authority held that Explanation (iv) to section 21(1) of
U P. Act No. 13 of 1972 was attracted in the present case,
since the ground floor of house No. 10-A constitute a build-
ing, a part of which was under tenancy of the appellant and
the remaining part was in the occupation of respondent No. 3
for residential purposes, and hence it nust be held to be
concl usively established that the rented prem ses were bona
fide required by respondent No. 3. The Prescri bed Au-
thority also went into the question of conparative hardship
of the appellant and respondent No. 3 and observed that
greater hardship would be caused to respondent No. 3 by
refusal of her application than what would be caused to the
appellant by granting it. Onthis view, the Prescribed
Authority allowed the application of respondent No. 3 and
rel eased the rented prem ses in her favour

The appel | ant bei ng aggri eved by the order passed by the
Prescribed Authority prefered an appeal to the District
Court, Al l ahabad. The
467
District Court agreed with the view taken by the Prescribed
Aut hority that Explanation (iv) to section 21(1) of U P. Act
No. 13 of 1972 was applicable to the facts of the present
case and "that fact conclusively proved that the building
was bona /fide required" by respondent No. 3. But on the
guestion of greater hardship, the District Court disagreed
with the concl usion reached by the Prescribed Authority and
held that the appellant was likely to suffer greater hard-
ship by granting the application than what respondent No. 3
woul d suffer by its refusal. The District Court accordingly
all oned the appeal and rejected the application of respond-
ent No. 3 for release of rented prem ses.

This led to the filing of 'a wit petition by respondent
No. 3 in the High Court of “All ahabad challenging the legali-
ty of the order rejecting her application. Respondent No. 3
contended that since her bona fide requirenent of the
rented prem ses was established by reason of ‘applicability
of Explanation (iv) to section 21 (1) of U/P. Act No. 13 of
1972, the question of conparative hardship was i materia
and the District Court was in error-in throwing out  her
application on the ground that greater hardship ~would  be
caused to the appellant by granting her application than
what woul d be caused to her by refusing it. The High Court
while dealing with this contention observed that” the Pre-
scribed Authority had recorded a finding of fact that "the
accommodati on on the ground floor constituted one building"
and "the respondent was in possession of a part of the
buil ding and the land | ady was in occupation of the renmain-
ing part of the building for the residential purposes" and
this finding of fact reached by the prescribed Authority was
confirmed by the District court and in viewof this finding
which the H gh Court a apparently thought it could not
di sturb, the H gh Court proceeded on the basis that Expla-
nation (iv) to section 21 (1) of U P. Act No. 13 of 1972 was
applicable in the present case. But the Hi gh Court went on
to point out that once it was held that Explanation (iv) to
section 21(1) of the U P. Act No. 13 of 1972 was attracted,
there could be no question of exam ning conparative hard-
ship, for in such a case greater hardship of t he t enant
would be an irrelevant consideration. The H gh Court on
this view allowed the wit petition, set aside the order of
the District Court and all owed the application of respondent
No. 3 for release of the rented prenises but gave two
nonths’ tine to the appellant to vacate the sane. The appel -
lant being dissatisfied with this order passed by the High
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Court preferred the present appeal with special |eave ob-
tained fromthis Court.

Now, it may be pointed out straight away that if Explanation
(iv) to section 21(1) of U P. Act No. 13 of 1972 is applica-
ble in the present case, the question of conparing the
relative hardship of the appellant and respondent No. 3
woul d not arise and respondent No. 3 would straight away be
entitled to an order of eviction as soon as she shows that
the conditions specified in the Explanation are satisfied.
Section 21 (1), as it stood at the nmaterial time with the
retrospective anendment introduced by the U P. Uban Build-
ings (Regulation of Letting, Rent & Eviction) (Arendnent)
Act, 1976 being U P. Act

470

accommodation which.is the subject-matter of tenancy. The
guestion thus is: what is the sense in which the word ’buil -

ding’ is -used when it occurs for the second tine in the
Expl anati on. The context clearly indicates that the word
"building’ “is there used to denote a unit, of which the
accommodati on under ~tenancy constitutes a part and the
remaining part isin the occupation of the land, lord for

residential purposes. The accommopdati on under tenancy and
the acconmpdation in the occupation of the |andlord together
go to make up the 'building’ . The use of the word 'part’ is
a clear pointer that the ’building', of which the accommpda-
tion wunder tenancy and the acconmpdation in the occupation
of the landlord are parts, nust be a unit. Were a super-
structure 'consists of two or nore tenements and each tene-
ment is an independent unit distinct and separate from the
ot her, the Explanation would be of no application, because
each tenenment would be a unit and not part of a unit. It is
only where there is a unit of accomodation out of which a
part is under tenancy and the renaining part is in the
occupation of the landlord, that the Expl anation, would be
attracted. To determine the applicability of the Explana-
tion, the question to be asked woul d be whet her the accomop-
dation under tenancy and the acconmnpbdati on i'n the occupation
of the landlord together constitute one unit of acconmoda-
tion ? The object of the Legislature clearly was that - where
there is a single unit of accommodation, of which a part has
been let out to a tenant, the landlord who is in _occupation
of the remaining part should be entitled to recover posses-
sion of the part let out to the tenant. It could never have
been intended by the Legislature that where a super-struc-
ture consists of two independent-and separate wunits - of
accommodation one of which is et out to atenant and the
other is in the occupation of the landlord, the |I|andlord
should, w thout any proof of bona fide requirenent,  be
entitled to recover possession of the tenenent/let out to
the tenant. It is difficult to see what social object or
purpose the legislation could have had in view in conferring
such a right on the landlord. Such a provision would be
plainly contrary to the aimand objective of  ‘the |[egisla-
tion. On the other hand, if we read the Explanation to be
applicable only to those cases where a single unit of accom
nodation is divided by letting out a part to a tenant so
that the landlord, who is in occupation of the remaining
part, is given the right to evict the tenant and secure for
hi nsel f possession of the whole unit, it would not unduly
restrict or narrow down the protection against eviction
afforded to the tenant. This construction would be nore
consistent with the policy and i ntendment of the |egislation
which is to protect the possession of the tenant, unless the
| andl ord establishes his bona fide requirenment of the accom
nodati on under tenancy. W may point out that M. Justice
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Hari Swarup has al so taken the sane view in a well consid-
ered judgnent in Chuntwo Lal v. Addl. District fudge. Alla-
habad(1) and that decision has our approval.

Since the question as to the applicability of Expl ana-
tion (iv) on the facts of the present case has not been
consi dered by the High Court as well as the |lower courts on
the basis of the aforesaid construction of the Explanation
we nust set aside the judgnent of the H gh Court as also the
order of the District Court and remand the case to the
District Court wth a direction to dispose it of in the
l'i ght
(1975) 1 A L.R 362.
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of the interpretation placed by us on the Explanation
It was contended before us on behalf of the appellant that
since Explanation(iv) has been omtted by U P. Act No. 28
of 1976, -respondent No. 3 was no longer entitled to take
advantage of it and her claim for possession nust fail
But the answer given by respondent No. 3 to this contention
was~ that the om ssion of Explanation (iv) was prospective
and not retrospective and since Explanation (iv) was in
force at the date when respondent No. 3 filed her applica-
tion for release, she had a vested right to obtain release
of the rented prem ses in her favour by virtue Explanation
(iv) and that vested right was not taken away by the pro-
spective om/ssion of Explanation (iv) and hence she was
entitled to rely on it despite its omi ssion by U P. Act No.
28 of 1976. We have not pronounced on these rival conten-
tions since we think it would be better to leave it to the
District Court to decide which contention is correct. | f
the District Court finds that by reason of the om ssion of
Expl anation (iv) by U P. Act No. 28 of 1976 respondent No. 3
is no .longer entitled to rely onit to sustain her claim
for release of the rented prem ses in her favour, it will be
unnecessary for the District Court to examne the further
guestion as to whether Explanation (iv) is attracted on the
facts of the present case, |If, on the other hand, District
Court finds that the omssion of Explanation (iv) by UP.
Act No. 28 of 1976 being prospective and not ‘retrospective,
respondent No. 3 is entitled to avail of that Explanation
the District Court will proceed to deci de whether the two
tenements or the .around floor constituted one single wunit
of accommopdation so as to attract the applicability of
Expl anation (iv) and for this purpose, the District Court
may, if it so thinks necessary, either take further evidence
itself or require further evidence to be taken by the Pre-
scribed Authority.If the District Court finds that the case
is covered by Explanation (iv), there would be no gues-
tion of exam ning conparative hardship of the appellant

and r espondent No. 3, and respondent No. 3  would
straight away be entitled to an order of ~ - release of the
rented premises in her favour. On the other hand, if the

District Court comes to the conclusion that by reason of
the om ssion of Explanation (iv) of the U P. Act No. 28 of
1976 respondent No. 3 is not entitled to rely onit or -that
Expl anation (iv) is not applicable on the facts of the
present case, the application of respondent No. 3 would
fail, since it has already been found by the District
Court--and we do not’ propose to disturb this finding--that
the appellant would suffer greater hardship by granting of
the application than what woul d be suffered by respondent
No. 3 if the application were to be refused. W accordingly
remand the matter to the District Court with no order as to
costs.

P.H P. Appeal al | owed.
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