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ACT:

Appeal against acquittal wunder section 386 of the
Crimnal Procedure Code, 1973-Conviction by reversal of the
verdict of acquittal relying on the evidence of the sane
wi tnesses, who are close relatives of the deceased and who
inthe wearlier trial categorically inplicated sone other
five persons-Appreciation of evidence-Wether the H gh Court
was correct in relying on the -said eye w tnesses-Evi dence
Act, section 3-Admissibility of Ex. P. 9, the two |letters as
corroborative evi dence-Penal Code, sections 148, 300, 362
and 367-Conviction Under Applicability  of section 148 when
the state counsel conceded that the charge u/s 148 did not
relate to charge of abduction, but to nurder taking place
| ater,

HEADNOTE

On the basis of the investigation nmade on ~a First
Informati on Report that one Brindaban the deceased son of PW
1 was Kkidnapped in a jeep fromvillage Budha to the village
Ranpura where he was done to death, five persons were put on
trial in Sessions Trial No. 107 of 1973. but they were
acquitted by Judgnment dated 29.1.1974. The- trial court held
that the investigation was defective and the real accused
had not been brought on trial. After a | apse of three years
in 1977 a fresh investigation was undertaken and it resulted
in the prosecution of the present appellants in the Court of
Sessions as killers of Brindaban. Prosecution examn ned seven
eye-wi tnesses. The Trial Court assessed the evidence in a
fair way and was not prepared to rely onit and therefore
directed acquittal of the appellants. In the State appea
agai nst acquittal, the High Court heavily relying upon two
docunents-The first being ExX.P. 1 a letter sent by PW 1
Sunderlal to the Superintendent of Police on 29.4.1973 and
the second being Ex. P 9 a confidential Iletter of the
Superi ntendent of police to the Deputy |Inspector Ceneral of
the Department-found support for the prosecution case as
corroborative evidence with the ocul ar evidence, and
reversed the acquittal, by convicting the appellants under
section 148 and 367 | PC. Hence the appeal s by special |eave.

Al'l owi ng the appeals, the Court

AN

HELD: 1. Wen in the first trial on the charge of
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nmurder and abduction the prosecution had alleged that the
deceased had been nurdered by a set of five persons
different fromthe present appellants and let in evidence of
three eye-witnesses being PW. 1, 3 and 24 of the Second
Trial and who are pamittedly close relations of deceased to
the effect that those five accused

94

persons and no others including the appellants were
responsi ble for the death of the deceased, acceptance of the
evi dence of the very same three eye witnesses in the second
trial conducted after a | apse of three years inplicating the
present appellants as nurderers will be highly inproper. The
fact that these alleged eye-witnesses were prepared to
inmplicate the five persons who were acquitted on the earlier
occasion and the present appellants on the subsequent
occasions in a serious charge like murder is indicative of
the fact that no -credence can. be given to the evidence of
these witnesses and they were willing to lend their oath to
any story that the prosecution advanced. Therefore, in an
appeal against acquittal the H gh Court in whose hands there
has been a reversal of the acquittal ought not to have found
the remaining evidence to be good basis for conviction of
the appellants.[96H, 97A-D]

2. The H gh Court fell into error. in relying on the
letter of PW1 Sunderlal to the Superintendent of Police
dated 29.4.1973 which is subsequent to the commencenent of
the investigation of the basis on the First Information
Report. Such a letter witten by PW 1 who stood in the place
of the prosecutor would not -at~ all be admssible in
evi dence. [97E-F]

Kali Ram v. State of Himachal Pradesh. [1974] 1 SCR
722; foll owed.

3. To rely on the contents of the letter EX.. P. 9
witten by the Superintendent of police to his superior
officer, without examning the witer of the letter and
wi thout affording an opportunity to the defence to cross-
examne the witer, is totally m sconceived. The docunent
was not available to be relied upon for any purpose and the
High Court in the instant case was wong in seeking support
fromit by way of corroboration of the oral evidence. [97G

H

4. In view of the express words in the definition of
"abduction" in Section 362 of the I|.P.C., the offence of
abduction agai nst the accused has not been fully proved,
since the nanme of Vinod the | eader of the party has not been
nmentioned at all during the investigation and even according
to the nmpjority of wtnesses, on the persuation of the
accused (appellants) he went inside his house and came
properly dressed and to acconmpany the group to village
Ranpura. [98C- D]

5. The appellants were not |liable to be convicted under
section 367 of the Penal Code because from the non
acceptance by the High Court of the story of mnurder of the
deceased by the appellants and non recording a finding that
the grievous hurt leading to death was caused by them it
will be clear that the act of picking of the deceased from
his village was unconnected with what happened later. [98F-

6. The <charge wunder section 148 |.P.C. has been
conceded by the counsel for the State to relate to what
foll owed at Ranpura and is not connected with the accusation
of abduction. The conmon object as stated by the prosecution
woul d not be available for sustaining the conviction under
section 148 |.P.C. in that background. [98G H]

95
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JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal Nos.
192- 193 of 1983

Appeal s by Special leave fromthe Judgnent and Order
dated the 31st January, 1983 of the Madhya Pradesh Hi gh
Court in Crimnal Appeal No. 732 of 1980.

AN Mlla and S. K Ganbhir, for the Appellant in C A
192 of 1983.

Raj endar Singh and A K. Mhajan for the Appellants in
CA. 193 of 1983.

A. K. Sanghi for the Respondent in both the Appeals.

The Judgnent of the Court was delivered by

RANGANATH M SRA,~ J. These appeal s by special |eave are
directed agai nst the judgnent ~of the Hi gh Court of Mudhya
Pradesh reversing the order of  acquittal passed by the
| earned trial ~ Judge. Criminal ~ Appeal No. 192 of 1983 is by
Vi nod Chaturvedi ~while the other is by five of the co-
accused. Al of them ~had been  charged for offences
puni shabl e under Sections 148, 364 and 302/149 of the Indian
Penal Code and were -acquitted by the Additional Sessions
Judge. The State off Madhya Pradesh carried an appeal being
Crimnal Appeal No. 732 of 1980 to the High Court assailing
the acquittal and the H gh Court allowed the appeal and
whil e mai ntaining the acquittal under Section 302/149 of the
I ndi an Penal Code, convicted the appellants for offences
puni shabl e under Sections 148 and 367 of the Penal Code and
directed each of them to be sentenced 3 ~years rigorous
i mprisonment for each of the offences with a further
direction that the two sentences would run concurrently.

According to the prosecution ~on 27th April,. 1973,
around 4 p.m the appellants kidnapped Brindaban, the
deceased son of P.W 1, fromwvillage Budha and took himin a
jeep to Ranpura about one kil ometer away on the pretext that
a pending dispute between Brindaban and sone villagers of
Ranpura would be settled amcably. It was further alleged
that later in the evening Brindaban was done to death by
being given several blows by blunt and deadly weapons
pursuant to the common object of the appellants of killing
him The dead body was brought to village Budha on the
foll owi ng day. Investigation as taken up on the
96
basis of the first infornmation report and as a result
thereof five persons were put on trial in session trial No.
107 of 1973 but they were acquitted by the learned tria
Judge by judgnent dated 29.1.74. The trial court canme to
hold that the investigation was defective and the 'rea
accused persons had not been brought to trial. ~Nothing
appears to have been done in the matter until 1977 when a
fresh investigation was undertaken and it resulted in
prosecution of the appellants in the court of session as
killers of Brindaban

Prosecuti on exam ned seven eye-witnesses being PW 1
Sunderl al, father of the deceased; PPW 2 Nathu, a co-
villager and claimed to be a servant of P.W 1 by the
defence; P.W 3 Kalua, a nephew of the deceased; P.W 23
Jhal lu, a brother of the deceased, P.W 24, Nanhaibai wfe of
the deceased, and P.W. 13 and 14, two outsiders who have
been declared hostile by the prosecution. The trial court
assessed the evidence in a fair way and was not prepared to
rely upon it. Accordingly he disbelieved the prosecution
case and directed acquittal of the accused persons. The Hi gh
Court did not cone to the conclusion on the basis of the
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ocul ar evidence that the sane was acceptable and on the
basis thereof a conviction could be recorded, but heavily
relied on two docunments-the first being Exhibit P-1, a
letter sent by PPW 1 Sunderlal to the Superintendent of
Police dated 29.4.73 and the second, being Exhibit P-9 a
confidential letter of the Superintendent of Police to the
Deputy I nspector General of the Departnent The H gh Court
found support for the prosecution case from these two
letters and accepting the position that their contents
corroborated the oral evidence of the witnesses proceeded to

reverse the acquittal. It, however, did not accept the
prosecution case relating to the charge of nurder. Thus,
while sustaining the acquittal in respect of the charge of

nurder the court convicted the appellants under Sections 148
and 367 of the |I.P.C

The peculiar features of this case are that the
prosecution had alleged that Brindaban had been mnurdered by
a set of five persons different fromthe present appellants
and had nmade themface a regular trial. Three npbst materia
wi tnesses being P.W. 1, 3-and 24 of the present trial who
are close relations of deceased Brindaban had then testified
before the Court that those five accused persons and no
others including the appellants were responsible for the
death of Brindaban. After the acquittal . in 1974 nothing
happened in the matter for three years and suddenly
97
on the same old allegations in the hands of the police,
fresh investigation '‘was undertaken _and the present set of
accused persons were arrayed as nurderers of. Brindaban.
Those three eye-w tnesses who on the earlier occasion had
deposed that five naned assailants were the nurderers of the
Bri ndaban changed their version and now spoke ‘that the
present appellants were the nmurderers. The fact that these
al l eged eye-witnesses were prepared toinplicate the five
persons who were acquitted on the earlier occasion and the
present appellants on the subsequent occasion in a serious
charge like murder is indicative of the fact /that no
credence can be given to the evidence of these w tnesses and
they were wlling to lend their oath to any story that the
prosecution advanced. Once the evidence of P.W. 1, 3 and 24
i s brushed aside on that ground, the residue by itself would
not be adequate to support the charge. We have grave doubts
whet her the Hi gh Court in whose hands there has been a
reversal of the acquittal would have found the renmining
evi dence to be good basis for the conviction

The High Court fell into a clear error in relying on
the two letters marked as Exhibit P-1 and Exhibit P-9.
Exhibit P-1 was a letter of P.W 1, Sunderlal to. the
Superintendent of Police. Admttedly by 29.4.73 when this
letter said to have been witten, investigation had started
on the basis of the first information report and therefore,
aletter witten by P.W 1 who stood in the place of the
prosecutor would not at all be adm ssible in evidence. No
detail ed reasons are warranted for this conclusion as the
position is <clearly covered by a decision of this Court in
the case of Kali Ramv. State of H nachal Pradesh, Learned
counsel for the State did not refute this conclusion

So far as the other document is concerned, as already
i ndicated by us, it is a letter witten by t he
Superintendent of Police to this admnistrative superior
The witer of the letter has not been exam ned as a witness.
No opportunity has been given to the defence to cross-
examne the witer. To rely on the contents of that letter
in such circunstances is totally nisconceived. The docunent
was not available to be relied upon for any purpose and the
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Hi gh Court clearly went wong in seeking support fromit by
way of corroboration of the oral evidence.
98

There are several other unsatisfactory features in the
prosecution case which the trial had taken note of but
strangely enough those did not conrend thenselves to the
Hi gh Court even for consideration. Vinod had not been naned
as the |eader of the party which cane to village Budha to
pick up Bri ndaban in t he statenents gi ven during
i nvestigation by several w tnesses. These w tnesses had been
confronted as required by | aw and apart from pl eadi ng either
i nnocence or hel pl essness, no other answer was given. Some
wi t nesses had deposed that Vinod the main architect of the
incident came armed with a gun while others clained that he
was armed wth a lathi. There is considerable divergence in
the evidence as to whether Brindaban cane into the jeep of
his own accord or had been forcibly put into it. Mst of the
wi t nesses have stated that on being persuaded by the accused
persons and Vinod, in particular, he went inside his house
and cane " properly dressed to acconpany the group to village
Ranpura. In that event, it -cannot be said that Brindaban was
abducted by the accused persons. This is so in view of the
definition of ’abduction’ in Section 362 of the Code where
it has been said:

"Whoever 'by force conpels, or by any deceitfu
neans i nduces, any person to go fromany place, is said
to abduct that person".

The High Court has convicted the appellants for the
of f ence puni shabl e under Section 367 of the Penal Code which
could be possible if  there is -abduction with a view to
subj ecting the abducted person to grievous hurt or slavery
etc. The Hi gh Court did not accept the story of nurder of
Bri ndaban by the appellants nor did it record a finding that
the grievous hurt Jleading to death was caused by the
appel lants. The resultant position fromit should have been
that the act of picking of Brindaban fromhis village was
unconnected with what happened to Brindaban later. Fromit
shoul d have followed that the appellants were not liable to
be convicted under Section 367 of the Penal Code.

The charge under Section 148, |.P.C. has been conceded
by the counsel for the State to relate to what foll owed at
Ranpura and is not connected with the —accusation of

abduction. The common object as stated by the prosecution
woul d not be available for sustaining the conviction under
Section 148, |.P.C. in that background.

There are nmany other aspects with reference to which
the trial court had found fault with the prosecution case.
Vil e we
99
accept the subnission advanced for the State that we should
not reassess the whole evidence with reference “to minor
details, we are satisfied that the prosecution had failed to
establish the charges and the High Court wthout a proper
apprai sal of the materials and without nmeeting the findings
reached by the trial court reversed the acquittal.

We accordingly allow the appeals, set aside the
judgrment of conviction recorded by the Hgh Court by
reversing the acquittal of the trial court and while
restoring the judgment of the trial court, we direct that
the appellants are acquitted of both the charges and the
sentences of inprisonnment are set aside. Each of the
appel l ants is discharged fromhis bail-bond.

S R Appeal al | owed.
100
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