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ACT:
I ndi an Penal Code, 1860:
Sections 34, 302, 326, 449-Accused setting up plea of
al i bi -Burden of proof-M sdescriptions/onissions in FI R-
Ef fect of - Eye-w tnesses account-Taki ng of-H gh Court setting
asi de acquittal and recording conviction-Validity of.

HEADNOTE:

The appellant, who was in military service, ‘his two
brothers and two others were charged with the offences of
crimnal trespass, murdering the Sarpanch of the Village
Panchayat and causing grevious hurts to PM2. Two npbre ac-
cused were charged for having burnt the wheat bundles be-
longing to the deceased. The Trial Court acquitted the
appel lant and two others extending to them the benefit of
doubt. Appellant’s two brothers were convicted for offences
under Sections 149, 302/34 | PC and 326/34 | PC. The remai ning
two accused were convicted for an offence under section 435
| PC.

On appeal, the Hgh Court acquitted the two accused
convi cted under Section 435 | PC and convi cted the appellant
and his two brothers for offences under sections 449, 302/ 34
| PC and 326/34 |PC. The appellant has preferred the present
appeal , against his conviction and sentence of life
i nprisonnent as also the fine inposed on him

The appel | ant contended that he was falsely inplicated
in the case; that there was confusion about the “pames of
the accused; that he left the village in the evening at 4.00
p.m prior to the alleged comm ssion of offence which  took
pl ace at about 10.30 p.m in the night. Thus the appellant
set up a plea of alibi, stating that he left the village
much prior to the alleged offence in order to join his wunit
inthe Mlitary he was serving.

Di smi ssing the appeal, this Courts,

787

HELD : 1. The evidence of the defence w tnesses did not
even renotely touch the alibi of the appellant. Wth regard
to the confusion about the nanme, the High Court observed
that it would be unconmon and unreasonable for two brothers
to be having the same name. PW2 had deposed that the appel-
lant had read only up to 4th or 5th class whereas his broth-
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er was a Matriculate and that when the appellant sought
recruitnment in the Arnmy he gave his brother’'s nane and
utilised the matriculation certificate of his brother. He
al so deposed that |ater when papers for verification had
cone to the village the appellant had approached the de-
ceased that he should help himby telling the Enquiry Ofi-
cer that he was a Matriculate. This evidence was totally
over|l ooked by the Trial Judge. The High Court wused this
evi dence agai nst the appellant. The appellant went with the
assumed nane of his brother for the reasons expl ained by the
prosecution in the statement of PW2. It is noticeable that
in the appeal against his acquittal, service of the appel-
lant was effected in the name of Salias G through the
Mlitary authorities. The Hi gh Court observed that this was
suggestive that in the force he was know as S. The appel | ant
havi ng taken up a positive plea of alibi, he could prove it
from his travel ~papers which nust have been checked and
sui tably endorsed upon by the railway authorities and/or
the Arny authorities on his joining his unit. The Appellant
m serably failed to discharge that burden. [792 A-F]

2. The misdescriptions/onmissions in the FIR about the
nunber of shots fired and the absence of injuries on PW2 or
the appellant being not described as a nmlitary man is of
| esser inportance. First Information Report is not an
encycl opaedia of the entire case and is even not a substan-
tive piece of evidence. It has value, no doubt, but only for
the purpose of corroborating or contradicting the maker
Here the naker was a young worman who had | ost . her husband
before her very eyes. The omission or misdescription of
these details in the FIR which was recorded nost . pronptly,
within three hours of the occurrence, would not tell on the
prosecution case or the statenments of the eye-witnesses with
regard to the participation of the appellant in the crine.
He had taken a |eading and prominent part in spearheading
and conmtting it. The H gh Court was right in convicting
the appellant on giving cogent reasons to denolish the
reasoning of the Trial Judge and addi ng thereto reasons of
its own.

[792 F; 793 A B]

3. Had the presence of the two witnesses, that is, the
wi fe and nephew

788
of the deceased at the scene of the occurrence been doubted,
the recovery of the weapon of offence and its connection
with the enpty shells recovered at the spot ~would  have
assuned sone significance. Wen the two eye- witnesses are
natural w tnesses of the crime, one being the wife of the
deceased, and the other being the nephew of the deceased who
had suffered grevious injuries in the occurrence and was
thus a stanped wtness, not much inmportance is to  be at-
tached to this aspect of the case. [793 D, E]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No.
809 of 1981.

From the Judgnent and Order dated 26.3.1981 of the
Punj ab and Haryana Hi gh Court in Crimnal Appeal No. 1289 of
1979.

A.P. Mhanty and S. K Sabharwal for the Appellant.

Ms. Amita GQupta and R S. Suri for the Respondents.

The Judgnent of the Court was delivered by

PUNCHHI , J. This appeal is directed against the judgment
and order dated 26.3.1981 of the Hi gh Court of Punjab and
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Haryana in Crimnal Appeal No. 1289 of 1979 whereby the
acquittal of the appellant was set aside and his conviction
recorded under Section 302/34 | PC for which he was sentenced
to life inprisonment and to pay a fine of Rs. 2000 in
default whereof further rigorous inprisonment for Si X
nont hs. Besi des, conviction was al so recorded under Section
449 | PC and under Section 326/34 |IPC for which he was sen-
tenced to rigorous inprisonnent for four years and three
years, respectively, and to pay fine of Rs. 500 and 200
respectively with default sentences. The sentences were
ordered to run concurrently and the entire fine was ordered
to be paid to Jaswi nder Kaur, the wi dow of the deceased.

The appellant was in nilitary service. On the day of
occurrence, that is, on 13.5.78 he was in his village, Tut
Sher Singh. The prosecution case is that on that day at
10.30 p.m he along with his brothers Gurmt Singh and Mhan
Singh and two others Sukhraj-Pal Singh alias Laddi and
Kul want Siingh alias Kanti of another village scal ed over the
wal | of the house of Mohi nder Singh, deceased, and clinbed
to the roof where the deceased and his wife were lying on
their cots. The deceased was an i nportant nman of the village
bei ng the Sarpanch of the Village Panchayat as well as being
a Director of Cooperative Bank, Jullundur. The appellant’s
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brothers and two others were said to be idle | oafers,jeal ous
of the position of the deceased. The deceased was an eye-
sore for the accused persons,for off and on he had prevented
them fromindul ging in their m schievous activities. At the
time of the trespass, the appellant was said to be arned
with a pistol, his brothers armed with Kirpans and their two
conpani on with gandasis. They jointly rai sed voices towards
the deceased daring himto run away if he could as  he was
not to be left alive that day. The deceased got up from his
cot and stood on his legs. Imediately the appellant ' fired
two shots fromhis pistol in quick succession which hit the
deceased. The two brothers and the two conpani on gave kirpan
and gandasa injuries to the deceased with their respective
weapons. Jaswi nder Kaur PWJ5, the widow of the ‘deceased,
who dared not cone forward by the instinct  of self-
preservation, saw the occurrence and raised alarm Thereupon
the nephew of the deceased Taljil Singh PW2 and nother of
the deceased Kartar Kaur canme on the roof. Taljit Singh PW2
was also given injuries by the accused persons other than
the appellant. After Taljit Singh and Kartar Kaur had cone
to the roof the appellant along with his conpanion |left the
scene of the occurrence. Wile the deceased was being taken
care of by his famly nmenbers, they also saw.in a closeby
field their wheat bundl es val ued about Rs.20,000 to 21,000
burning. In this wheat burning two others that is Jagdish
Nahar and Mohi nder Ram fromtwo different villages Midh and
kakar Kal an, respectively, unconnected with the< other 5
accused, were accused of having committed the mischief to
burni ng wheat at the instance of the accused persons.

After the occurrence, the deceased was taken on_ a
tractor trolly to civil hospital, Shahkot, but he was found
dead by the tinme he reached there. Thereupon Jasw nder Kkaur
PWs acconpanied by her father-in-law Lal Singh came to the
police station Shahkot and gave First Information Report at
1.30 a.m the follow ng day. Thereupon the investigation, as
was expected, comenced and after conpletion thereof the
appellant and six others afore-referred to were sent for
trial before the Additional Sessions judge, Jullundur

The learned Trial Judge acquitted the appel | ant
extending to himthe benefit of doubt. The Ilearned Tria
Judge convicted the appellant’s two brothers, nanely, Gurmt
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Si ngh and Mohan Singh for of fences under Section 449 |PC for
conmitting house trespass, 302/34 IPC for committing the
nmurder of Mohi nder Singh deceased and under Section 326/34
IPC for causing grevious hurts to Taljit Singh PW 2. For
these charges he acquitted
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Laddi and Kanti accused. He convicted Mohinder Ram and
Jagdi sh Nahar accused for offence under Section 435 |PC for
burning the wheat bundl es belonging to the deceased. Suit-
able sentences were awarded to these two sets of accused.
VWereas the four convicts preferred appeals to the High
Court of Punjab and Haryana, the state of Punjab correspond-
ingly filed appeals against the acquitted ones including the
appel lant. The High Court on reappraisal of the evidence
allowed the state appeal against the appellant nmaintaining
the conviction of his brothers Gurnmit Singh and Mbhan Singh
The High Court also maintained the acquittal of Laddi and
Kanti, ~co-accused. The Hi gh court acquitted, however, Jag-
di sh Nahar and Mhinder Ram of the charges under Section 435
IPC. The end result was that the appellant and his two
brothers —stood convicted for offences under Section 449,
302/34 1 PC and 326/34 IPC. It is the appeal of the appellant
al one which is before us.

The case of appellant at the trial was that he had no
cause to share the /grudge of his brothers and other accused
vis-a-vis Mhinder Singh deceased. He pleaded that he was
fal sely inplicated and was innocent. The appellant’s brother
@rmt Singh pleaded that he had no brother with the nane of
Surjit Singh. The appellant too pleaded that' he was not
Surjit Singh but was Gurmt Singh. Keeping that apart he set
upon alibi and made the follow ng statenent under Section
313 Cr. P.C.:-

"I was on |leave from8.5.78 to 16.5.78. | left the
village at 4 p.m on 13.5.78. | boarded ' Janta
Express train fromJullundur for old Delhi and
reached there in the norning time. From there,
went to New Del hi and | ‘boarded Assam Mai'l ‘which
| eft New Del hi at about 9.30 a.m | reached Di napur
on 16.5.78 at 12 noon. Fromthere | went by road to
ny unit which is at a distance of 100 k:im and
reaching there is the evening ny presence was
marked there in the Mlitary records. As ny leave
was to expire on 16.5.78, | could not stay in the
village and could not have reached nmy unit in tine,
unless | had boarded the Assam Mail, which is the
only train for that side and in order to catch
Assam Mail | was bound to catch Janta Express from
Jul lundur on 13.5.78 in the evening. Ilam in_ the
Army for the last 8-9 years and visit ny village,
on rare occasions only for about a nonth during the
entire year. | do not mix up in the village party.
As | was in the village on day preceding the
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ni ght of occurrence, | was falsely inplicated in
this case. | amnever known as Surjit Singh and  ny
nane since ny childhood is Gurmt Singh".

The Trial Judge as also the High Court had placed
implicit reliance on the statenments of Jaswi nder Kaur and
Taljit Singh PW. The learned Trial Judge acquitted the
appel l ant on the foll ow ng grounds:

(i) Inthe First Information Report Ex. PD Surjit
Si ngh appellant is not described as a mlitary man;
(ii) The appellant had no specific grudge or enmty
with the deceased as he was living outside the
vil | age;
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(iii) There was confusion about the nanes. The
i nvestigation and the appellant had at one time or
the other naned himas Gurmit Singh

(iv) The prosecution evidence disclosed that there
were three fire shots but Jaswi nder kaur PW 5 in
FIR statenent Ex.PD had not nentioned about the

third fire;
(v) In the FIR hurts of Taljit Singh are not
nent i oned.

(vi) The recovery of the crine pistol and car-
tridges had been effected from@rmnmt Singh, the
brother of the appellant and not from the appel-
| ant .

On these particulars the Trial Judge held that there
was great doubt about the participation of the appellant in
the occurrence and held himentitled to the benefit of
doubt .

The Hi gh Court turned down all the grounds. The High
court 'termed the reasoning given by the Trial Judge as
i mpl ausi ble: Wiat weighed with the H gh Court was the
presence —of Surjit Singh in the village up to 13.5.78 till
4.00 p.m, whereafter he allegedly commenced his journey to
join his wunit. The High Court viewed that it was for the
appel lant to prove that he left the village at 4.00 p.m on
May 13, 1978 so as to be absent at the time of the occur-
rence and then having reached his unit on May 16, 1978. The
appel l ant had cited one Nai b Subedar Waryam Si ngh as defence
wi t ness but gave himup. The two defence witness cited by
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the defence were merely formal - with regard to the sending of
certain conplaints in the office of Senior Superintendent of
Police, Jullundur. The evidence of these defence witnesses
did not even renotely touch the alibiof the appellant. Wth
regard to the confusion about the nane, the Hi gh  Court
observed that it would be uncomobn and unreasonable for two
brothers to be having the sane nane. The appel | ant does have
a brother naned as Gurmt Singh and yet strangely the appel -
ant assunes his brother’s name to be Gurmt Singh. Taljit
Singh PW2 had deposed that the appellant has read only up
to 4th or 5th class whereas Gurnit Singh was-a Matricul ate
and that when the appellant sought recruitnent in the Arny
he gave his name as Gurmit Singh and utilised the matricul a-
tion certificate of his brother Gurmt Singh. He also de-
posed that |ater when papers for verification had cone to
the village the appellant had approached  Mhinder ~Singh
deceased that he should help himby telling the  Enquiry
Oficer that his name was Gurmt Singh and he was a matricu-
late. This evidence was totally overlooked by the Tria
Judge for reasons we cannot understand. The H gh Court /used
this evidence agai nst the appellant. The Hi gh Court had gone
on to observe, and in over viewrightly, that the “appell ant
was known as Surjit Singh and was known as such even for the
purpose of Arny records. He went with the assumed name
Gurmt Singh, for the reasons explained by the prosecution
in the statement of Taljit Singh PW2. It is noticeable that
in the appeal against his acquittal, service of the appel-
lant was effected in the nane of Surjit Singh alias Gurmt
Singh through the Mlitary authorities. The H gh Court
observed that this particular was suggestive that in the
force as well he was known as Surjit Singh. The appellant
havi ng taken up a positive plea of alibi, he could prove it
fromhis travel papers which have been checked and suitably
endorsed wupon by the railway authorities and/or the Arny
authorities on his joining his unit.The appellant niserably
failed to discharge that burden. In this situation the
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aforesaid msdescription/ omssions inthe FIR about the
nunber of shots fired and the absence of Taljit Singh's
injuries or the appellant being not described as a nilitary
man becone of |esser inportance. First Information Report is
not an encyclopedia of the entire case and is even not a
substantive piece of evidence. It has value, no doubt, but
only for the purpose of corroborating or contradicting the
nmaker. Here the naker was a young worman who had |ost her
husband before her very eyes. The omission or msdescription
of
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these details in the FIR which was recorded nost
pronmptly, wthin three hours of the occurrence, would not
tell on the prosecution case or the statenents of the eye-
witnesses with regard to the participation of the appellant
in the crime. He had taken a | eading and promi nent part in
spear headi ng and conmtting it. For these reasons, we are of
the view that the Hi-gh Court was right in convicting the
appel | ant ‘on gi vi ng cogent reasons to denolish the reasoning
of the Trial Judge and addi ng thereto reasons of its own.

To be fair to the | earned counsel for the appellant, we
may nention that he ventured to argue that the evidence
regarding the matching of the crinme bullet shells with the
pi stol recovered was not convincing, nore so when the .303
pistol, the alleged crine weapon, was recovered from Qurmt
Si ngh, co-accused. It is noteworthy that Gurmt Singh, co-
accused, stands convicted under the Arns Act for being in
possessi on of that pistol. This aspect of the case cannot be
a substitute to the eye-w tness account or the plea taken by
the appellant. Had the presence of the two witnesses, that
is, Jaswi nder kaur PW5 and Taljit Singh PW2 at the scene
of the occurrence been doubted, the recovery of the weapon
of offence and its connection with the enpty shells ' recov-
ered at the spot woul d have assumed sone significance.. Wen
the two eye-witness are natural w tnesses of the crine, one
bei ng the young wi fe who would nornmally be in the conpany of
the husband at 10.30 p.m on a sunmrer night and the other
the nephew of the deceased who had suffered grevious in-
juries in the occurrence and was thus a stanped w tness, not
much inportance is to be attached to this aspect ~of the
case. The venture is futile.

The end result is that this appeal fails and is hereby
di sm ssed
G N Appeal di sm ssed
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