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ACT:

Constitution of India, Art. 14- Taxat i on on | ncone
(I'nvestigation Commission) Act, 1947 (XXX of 1947),  s.
5(1)--Whether ultra vires the Constitutions. 5(1) of Act XXX
of 1947 and Indian Income-tax Act, (XI of 1922), s.. 34 as
amended by Indian I ncone-tax (Amendnent) Act, 1954-whet her
cover the sanme field-Discrimnatory procedure | before the
date of Constitution and after the date of Constitution-
Validity thereof.

HEADNOTE

Parlianment by anending s. 34 of the Indian I ncone tax
Act, 1922, by passing the Indian | ncone-tax (Anmendnent) Act
(XXXI'l'l  of 1954) has now provi ded that oases of those very
persons who originally fell within the anbit of s. 5(1) of
Taxation on Income (lnvestigation Conmm ssion) Act, 1947 (XXX
of 1947) and who, it
788
was alleged, forned a distinct class, can be dealt with
under the amended s. 34 and under the procedure provided in
the Indian Income-tax Act. Both categories of persons,
nanely, those who cane within the scope of s. 5(1) as well
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as those who came within the anbit of s. 34, now form one
cl ass.

Held, that after the coming into force of the |Indian
I ncome-tax (Amendment) Act, 1954 (XXXIIl of 1954) which
operates on the sanme field as s. 5(1) of Act XXX of 1947 the
provisions of s. 5(1) of Taxation on Inconme (Ilnvestigation
Conmi ssion) Act, 1947 (XXX of 1947), assuning they were
based on a rational classification, have becone void and
unenforceabl e as being discrinmnatory in character.

Article 14 of the Constitution not only guarantees
equal protection as regards substantive |laws but procedura
laws as wel .

When an Act is valid, inits entire by before the date
of the Constitution the part of the proceedings regul ated by
the special procedure and taken during the pre-Constitution
period cannot be questioned however discrimnatory it nay
have been but the discrimnatory procedure after the comng
into force of the Constitution cannot be conti nued.

Suraj Mal- Mohta v. Sri A V. Viavanatha Sastri (A Il.R
1954 S. C.' 545), Keshava Madhava Menon v. The State of Bonbay
[1951] S.C.R 228), Lachmandas Kewal ram Ahuja and Anot her v.
The State of Bombay ([1962] S.C R 710), Syed Qasi m Razvi v.
State of Hyderabad ([1953] S.C. R 589) and Habeeb Mohanmad
v. State of Hyderabad ([1953] S.C R 661) referred to.

JUDGVENT:

ORIG@ NAL JURI SDICTION.  Petitions Nos. 330.to 333 of
1954.

Under article 132 of the Constitution of India for the
enf orcenent of Fundanental Rights.
P.B. Das, (B. Sen, Balaprasad Singh and Ganpat Rai; wth
him for the petitioner.
M C. Setalvad, Attorney-Ceneral for India, and C. A
Daphtary, Solicitor-General for India (O N Joshi, Porus
A. Mehta and P. G Gokhale, with them for the respondents.
1954. Cctober 21. The Judgnent of the Court was delivered
by

MEHR CHAND MAHAJAN C.J.-Wit Petitions Nos. 330 to 333

of 1954, though presented by different persons, raise
identical questions for consideration and decision and  can
be conveniently di sposed of by one judgnent.
789
In April, 1947, Taxation on | ncome (ILnvestigation
Conmi ssion) (Act, 1947, Act XXX of 1947) was passed by the
Central Legislature. By section 3 of the Act the Centra
Gover nnent was enmpowered to constitute an | ncone-t ax
I nvestigation Conm ssion for investigating matters relating
to taxation on income with particular reference to the
guestion whet her the existing law was adequat e for
preventing the evasion thereof. Section 5(1) of the Act
further empowered the Central CGovernment to make a reference
by the 30th June, 1948, to the Commission for investigation
and report of any cases wherein it had prina facie reason
for believing that a person had, to a substantial extent,
evaded paynent of taxation on incone. The date for naking
the reference was subsequently extended to 1st of Septenber,
1948. By an Anendment Act passed in 1948 it was provided
that the Ilife of the Commssion, in the first instance,
woul d be up to the 31st of March, 1950, but that it could be
further extended to 31st of March, 1951. By subsequent
| egislations the life of the Conm ssion has been extended to
Decenber, 1955.

The procedure prescribed by the Act for naking the
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investigation under its provisions is of a summary and
drastic nature. It constitutes a departure from the
ordinary |aw of procedure and in certain inportant aspects
is detrinental to the persons subjected to it and as such is
di scrimnatory. The substantial differences in the norma
procedure of the Inconme-tax Act for catching escaped income
and in the procedure prescribed by Act XXX of 1947, were
fully discussed by this Court in Suraj Mal Mohta v. Sri A
V. Visvanatha Sastri(1l) and require no further discussion
her e.

Sub-section (4) of section 5 of the Act provided that
the Central Governnent could refer to the Conm ssion cases
of persons other than those whose cases had been referred to
it by the 1st of Septenber, 1948, under section 5(1) if,
after investigation, the Conmi ssion nmade a report to that
effect. Thus, two categories of oases under Act XXX of 1947
could be referred to the Investigation Comrission by the
Central CGovernment,

(1) (1955] 1 S.C R 448.

101

790

nanmely, those falling under section 5(1) and those falling
under section 5(4) of ‘the Act.

In accordance with-the provisions of section 5(1) of
the Act the Central Government on the '31st of Decenber,
1947, referred to the Investigati on Comri ssion the cases of
the four petitioners for investigation-and report. It is
alleged by each of these petitioners that no action was
taken by the Commission on these references during the
original period of its life or even during the extended
period provided by the Armendnment Act of 1948. If a report
had been submitted in these cases during the original period
of the life of the Commi ssion, the problens that now arise
would not have arisen, because the “Act being a pre-
Constitution Act was good | aw before the Constitution and
acts done thereunder before the conmmencenent of the
Constitution could not be inpugned on the basis of the
provisions of Part |1l of the Constitution which cane’ into
force on the 26th January, 1950. Those provisions had no
retrospective operation and could not affect the validity of

this law or the conpl eted proceedi ngs taken thereunder. Be
that as it may, it appears that nothing happened in these
cases till January, 1952, when it is alleged an official of

the Comm ssion sumoned the petitioners for a prelimnary
di scussion which took place in February, 1952, © and since
then the petitioners have fromtine to tine been called upon
to produce a nunmber of statenments and books of account, but
the investigation has not proceeded beyond the | prelimnary
st ages and the Conmmssion itself has admttedly not
conmenced any proceedings in these cases, though a period of
nearly seven years has el apsed since the references were
made, with the result that subsequent events have intervened
and, in our opinion, have made these references to the
Conmi ssi on abortive.

As already stated, the Constitution of India cane into
force on the 26th January, 1950, and the pre-Constitution
laws had then to stand the test for their validity on the
provisions of Part |1l of the Constitution. Article 14 of
this Part guarantees to all persons the right of -equality
before the |law and equal protection of the laws within the
territory of India. This article not

791
only guarantees equal protection as regards substantive | aws
but procedural laws also cone wthin its anbit. The

inmplication of the article is that all litigants simlarly
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situated are entitled to avail thenselves of the sane
procedural rights for relief, and for defence wth Ilike
protection and w thout discrimnation. The procedura

provisions of Act XXX of 1947 had therefore to stand the
chall enge of article 14 and could only be wupheld provided
they wthstood that challenge. The question was canvassed
in this Court in April, 1954, in Suraj Mal Mhta v. Sri A
V. Visvanatha Sastri (supra). Wat happened in that case
was that the Investigation Conmmission, while dealing wth
the case of another assessee referred to it wunder section
5(1) of +the Act, reported to the Central Governnment that
Suraj Mal Mohta and other nmenbers of the famly had evaded
incone-tax and their cases should be referred to it under
the provisions of sub-section (4) of section 5. The
reference was accordingly nmade with the result that Sura
Mal Mohta applied to this Court under article 32 for an
appropriate wit restraining the Conm ssion fromtaking any
action agai nst himunder the provisions of Act XXX of 1947.
It was there contended that the provisions of sections 5(1),
5(4), 6, 7 and 8 of the Act had becone void after the com ng
into force of the Constitution, being discrimnatory in
character, and that these  provisions contravened t he
guarantee of article 14 of the Constitution. This Court
upheld this contention and granted an appropriate wit to
Suraj Mal Mhta. /It there expressed the opinion that sub-
section (4) of section 5 onits plain reading, was not
limted to cases of persons who, to a -substantial extent,
had evaded taxation but that it dealt with all those persons
whose cases fell wthin the anbit of section 34 of the
Indian Income-tax Act, and that being so,  there was no
justification for discrimnating them - in matters of
procedure fromthose dealt with under the Indian Ilncone-tax
Act, and thus sub-section (4) of section 5 was hit by
article 14 of the Constitution and was voi d and
unenf or ceabl e. The result of this decision was that the
Comm ssion was restrained fromdealing with Mhta' s case.
The provisions of section 5(1)
792
of the Act were also attacked in that case as contravening
article 14 of the Constitution, but the Court refrained from
expressi ng any opinion about their constitutionality as that
guestion had no relevancy then. The consequence of that
deci sion was that a certain provision of Act XXX of 1947 was
declared void and unenforceable to the extent of -its
repugnancy to the provisions of Part Ill of-the Constitution
under article 13(1) thereof Its validity however during the
pre-Constitution period was beyond questi on.

What this Court said in its judgnent in Suraj Mal Mohta
v. Sri A V. Visvanatha Sastri (supra) has perhaps resulted
in the filing of these petitions which were presented to
this Court on the 16th of July, 1954, after the decision in
that case had been pronounced. In the petitions, as
originally drafted, the provisions of section 5(1) of Act
XXX of 1947 were inmpugned on the ground that they
contravened the guarantee of equal protection of the laws
enacted in article 14 of the Constitution and for that
reason the Conm ssion had no jurisdiction to deal with the
cases of the petitioners by applying the discrimnatory and
drastic procedure of the impugned Act. It was alleged that
the petitioners belonged to the sane class of persons as
were dealt with under the ordinary | aw enacted in section 34
of the Indian Income-tax Act. Before these petitions could
cone to a hearing and a day after they were presented to
this Court, the Indian Inconme-tax (Arendrment) Ordinance VII|
of 1954 was promulgated by the President and this was
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subsequently nade into an Act on the 25th of Septenber,
1954. The Indian Inconme-tax (Amendrment) Act, XXXIII of
1954, though assented to by the President on the 25th of
Septenber, 1954, cane into force with effect fromthe 17th
of July, 1954. The provisions of this Act furnished an
additional ground of attack to the petitioners on the
conti nuance of proceedi ngs by the Conmi ssion in these cases
under the provisions of Act XXX of 1947. An application was
therefore nade seeking permssion to, urge addi ti ona
grounds. This was not opposed by the Ilearned Attorney-
General and was allowed. |In the additional grounds it was
urged that the rel evant
793

sections of Act XXX of 1947, which affected the petitioners,
had been inpliedly repeal ed by the amended Act of 1954 and
ceased to have any legal force and that the Conmi ssion could
no |onger proceed under those provisions against t he
petitioners. [t was further contended that the anended
section 34 of the Lndian |Income-tax Act was conprehensive in
its scope, and all persons that were dealt wth under
section 5(1) of Act XXX of 71947 had been brought within its
anbit, and that being so, there was no basis left for giving
them discrimnatory or special treatnent different from
those simlarly situated, and who were to be dealt wth
under section 34 of the Indian Incone-tax Act as anended.
It was said that assum ng but without adnmitting that section
5(1) of Act XXX of 1947 was based on a rati ona
classification and was not hit by article 14 of the
Constitution because  of that circunmstance, ' it had now,
because of the anendnent in section 34 of ~the Incone-tax
Act, becone void, as the classification which saved it from
t he m schief of article 14 if at all, had becone
i neffective, its di stinctive characteristics havi ng
di sappeared, and that the persons falling within the  class
defined in section 5(1) now belong to the sanme class as is
dealt with by section 34 as anended.

Two questions were thus canvassed before us:

(1) Wether section 5(1) of Act XXX of 1947 “infringes
article 14 of the Constitution inasmuch as it is not  based
on a rational classification ?

(2)Whet her, after the coming into force of the Indian
I ncome-tax (Anmendment) Act, 1954, which operates on the sane
field as section 5.(1) of Act XXX of 1947, the provisions of
section 5(1) of Act XXX of 1947, assuming they were based on
a rational classification, have not beconme void and
unenforceabl e, as being discrimnatory in character.?

In our opinion, for the purpose of deciding these
petitions, it is not necessary to express any opinion on the
first question because we think the second contention is
well founded and is sufficient to determine the case in
favour of the petitioners.

The provisions of section 15(1) of Act XXX of 1947 coul d
only be supported, if at all, for a differentia
794
treatment of persons dealt with in that section in natters
of procedure, on the ground that these persons constituted a
separate class, and the «classification was rational
Parliament has, however, by anmending section 34 of the
I ndi an I ncone-tax Act, now provided that cases of those very
persons who originally fell within the anmbit of section 5(1)
of Act XXX of 1947, and who it was alleged forned a distinct
class, can be dealt with under the anmended section 34 and
under the procedure provided in the Incone-tax Act. Bot h
categories of persons, nanely, those who came wthin the
scope of section 5(1) as well as those who cane within the
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anbit of section 34, now formone class. In other words,
substantial tax-dodgers or war profiteers who were alleged
to have forned a definite class according to the contention
of the | earned AttorneyGeneral under section 5(1), and whose
cases needed special treatnment at the hands of t he
I nvestigation Conm ssion, now clearly fall within the anbit
of amended section 34 of the Indian Income-tax Act. That
being so, the only basis for giving them differentia

treatnment, nanmely, that they forned a distinct class by
thensel ves, has conpletely disappeared, with the result that
conti nuance of discrimnatory treatnent to them comes within
the m schief of article 14 of the Constitution and has thus
to be relieved against. ‘Al these persons can now well ask
the question, why are we now being dealt wth by the
di scrimnatory and drastic procedure of Act XXX of 1947 when
those simlarly situated as ourselves can be dealt with by
the Incone-tax Oficer  under-the amended provisions of
section 34 of the Act. Even if we once bore a distinctive
| abel that distinction no | onger subsists and the | abel now
borne by us is the sanme as i's borne by persons who can be
dealt with under section 34 of the Act as anended; in other
words, there is nothing uncomon either in properties or in
characteristics between us and those evaders of incone-tax
who are to be discovered by the Income-tax O ficer under the
provisions of anmended section 34. In our judgnment, no
sati sfactory answer can be returned to this query because
the field on which amended section 34 operates

795

now includes the strip of territory which previously was
occupied by section 5(1) of Act XXX of 1947 and two
substantially different |aws of procedure, one  bheing nore
prejudicial to the assessee than the other, cannot be
allowed to operate on the sane field in view of the
guarantee of article 14 of the Constitution.

The |earned Attorney-Ceneral attenpted to conbat  this
contention on a two-fold ground: (1) That the «class of
persons dealt with under section 5(1) of Act XXX of /1947 was
not only the class of substantial taxdodgers but it was a
cl ass of persons whose cases the Central CGovernnent, by 1st
of September, 1948, had referred to the Conm ssion and that
class had thus beconme determned finally on that date, and
that that class of persons could be dealt with by the
I nvestigation Conm ssion under the drastic procedure of Act
XXX of 1947, while section 34 of the Indian Incone-tax ~Act
as anmended enpowered the Incometax Officer to deal with
cases other than those whose cases had been referred under
section 5(1) to the Investigation Commission.: (2) That in
any case the proceedings having started bef ore the
Conmi ssion in pursuance of the reference under section / 5(1)
of Act XXX of 1947 those proceedi ngs cannot be affected by
the anendnent, it having no retrospective operation

Both these contentions, in our opinion, are not well
f ounded.

As regards the first contention canvassed by the | earned
Attorney-General it seens to us that it cannot stand
scrutiny. The class of persons alleged to have been dealt
with by section 5(1) of the inpugned Act was conprised of
those unsocial elenents in society who during recent vyears
prior to the passing of the Act had madesubstantial profits
and had evaded paynment of tax on those profits those cases
were referred to the Investigation Conm ssion before 1st
Sept enber, 1948. Assuming that evasion of tax to a
substantial anmpunt "could forma basis of classification at
all for inposing a drastic procedure on that class, the
i nclusion of only such of them whose cases had been referred
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before 1st Septenber, 1948, into a class for being dealt
with by the drastic procedure, |eaving other tax evaders

796

to be dealt with under the ordinary lawwill be a clear
discrimnation for the reference of the case wthin a
particular time has no special or rational nexus wth the
necessity for drastic procedure. Further it seens that this
very class of persons is nowincluded within the anbit of
the anended section 34 of Act XXXIII| of 1954. The draftsnan
of this section has apparently attenpted to renedy whatever
defects in the classificati on nade under section 5(1) of Act
XXX of 1947 had been pointed out during the discussion in
Suraj Mal Mohta's case in this Court. The preanble of the
Act states that the Act is intended to provide for
assessment or reassessnent of persons who to a substantia
extent had evaded payment of tax during a certain period and
for matters connected therewith. The |anguage enpl oyed here
bears close |ikeness to that enployed in section 5(1) of the
i mpugned ~Act. The Act has inserted the following sub-
section . i'n section 34 of the Indian |ncome-tax Act

" (1-A)_Lf; in the case of any assessee, the |Incone. tax
O ficer has reason to believe-

(i)that income, profits or gains chargeable to income-
tax have escaped assessnment for any year in respect of which
the rel evant previous year falls wholly or partly within the
period beginning on the 1lst day of Septenber, 1939, and
endi ng on the 31st day of March, 1946; and

(ii)that the ‘incone, profits or gain which have so
escaped assessnent for any such year or years anpbunt or are
likely to anpunt to one |akh of rupees or ~nore; he my,
notw t hstanding that the period of eight yearsor, as the
case mmy be, four years specified in -subsection (1) has
expired in respect thereof, serve onthe assessee a notice
containing all or any of the requirenents which may be
included in a notice under sub-section (2) of section 22,
and may proceed to assess or reassess the incone, profits or
gains of the assessee for all or ‘any of the years /'referred
to in clause (1) and thereupon the provisions of ‘this Act

shall, so far as may be, apply accordingly
It was argued in Mhta' s case as well —as in these
petitions that the classification nade in section 5(1) of
797

the i npugned Act was bad because the word "substantial” used
therein was a word which had no fixed neani ng and was  an
unsati sfactory medium for <carrying the idea of some
ascert ai nabl e proportion of the whole, —and thus t he
classification being vague and uncertain, did not save the
enact ment from the mschief of article 14 of the
Consti tution. This alleged defect stands cured in the
anmended section 34 inasmuch as the Legislature has clearly
indicated in the statute what it neans when it says that the
object of the Act is, to catch persons who to a substantia
extent had evaded paynent of tax, in other words, what was
seem ngly indefinite within the nmeaning of the wor d
"substantial" has been made definite and clear by enacting
that no evasion below a sumof one lakh is wthin the
meani ng of that expression. Again, the classification of
section 5(1) was criticized on the ground that it did not
necessarily deal with persons who during the period of war
had nade huge profits and evaded paynent of tax on them
The anendnent made in section 34 has renedied this defect
al so. The anmended section clearly states that the anended
section wll operate on incone nmde between the 1st
Sept enmber, 1939, and the 31st March, 1946, and tax on which
has been evaded. It is thus clear that the new sub-section
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inserted in section 34 by the provisions of Act XXX Il of
1954 is intended to deal with the class of persons who were
said to have been classified for special treatnment by
section 5(1) of Act XXX of 1947. The |learned Attorney-
CGeneral frankly conceded that to a certain extent the two
sections overl apped, but he urged that the overlapping was
not conplete and that those remained still outside it whose
cases had already been referred to the I nvestigation
Conmi ssion. W are unable to uphold this contention in view
of the clear |anguage enployed in the amended Act and this
contention is therefore negatives.

The second contention raised by the | earned Attorney-
General is, in our opinion, concluded by a nunber of earlier
decisions of this Court wherein it has been held that when
an Act is wvalidinits entirety before the date of the
Constitution, the part of the proceedings regulated by the
speci al procedure and
102
798
taken during pre-Constitution period cannot be questioned
however discrimnatory it may have been, but that if the
di scrimnatory procedure is continued after the date of the
Constitution, then a person pre-judicially affected by it
can legitimately ask why he is now being differently treated
from others simlarly situate-vide Kesava Madhaya Menon v.
The State of Bonbay(1l), and Lachmandas Kewal ram Ahuja and
Anot her v. The State of Bonbay(2). The sanme propositions
were re-stated by this Court in Syed Qasim Razvi v. State of
Hyder abad(1), and in Habeeb Mohamrad V. State of
Hyderabad(1l). |In the cases of these petitioners, as already
pointed out, the proceedings taken by the Investigation
Conmi ssion agai nst themunder the discrimnatory procedure
of the inpugned Act agai nst them have not been com ' pleted
and are pending and that being so, no justification @ remains
for continuing these proceedings against them under the
procedure of the inmpugned Act when other persons of their
class and having the sane comon characteristics’/ can be
dealt with by the Incone-tax O ficer under the provisions of
the anended Act and the procedure of the ordinary |aw of the
I and.

For the reasons given above we are of the opinion
that assuming the provisions of section 5(1) of Act XXX of
1947 coul d be-saved fromthe mschief of Article 14 of the
Constitution on the basis of a valid classification, that
defence is no longer available in support of it~ after the
introduction of the new sub-section in section 34 of the
I ncome-tax Act, which sub-section is intended todeal wth
the same class of persons dealt with by section 5(1) of the
i mpugned Act. The result is that proceedings before the
I nvestigation Conm ssion can no |onger be continued /under
the procedure prescribed by the inmpugned Act. W "therefore
direct that an appropriate wit be issued against the
Conmi ssion prohibiting it from proceeding further with the
cases of these petitioners under the provisions of Act XXX

of 1947. In the peculiar circunstances of this case we make
no order as to costs in these petitions.
Wit issued.
(1) [1951] S.C.R 228. (3) [1953] S.C.R 589
(2) (1952] S.C, R 710 (4) [1953] S.C.R 661
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