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ACT:

Indian Citizenship Act, 1955-Determ nation of di sput ed
citizenship by Central Government under s. 9(2)-Enquiry for
that purpose under Rule 30 of the Citizenship Rules, 1956,
whet her quasi -j udi ci al proceedi ng - Reasonabl e opportunity to
affected person whether necessary validity of s, 9 and
paragraph 3 of Schedule Il to the Rules.

HEADNOTE:

The appellant was ordered by the Conmi ssioner of Police
Madras to |eave |India because he had obtained a  Pakistan
passport and had thereby becone the citizen of ~a foreign
country. He made an application to the Central Governnent
under s. 9(2) of the Indian Citizenship Act, 1955 for the
determ nation of his citizenship. The Central Governnent
rejected his claimto Indian Citizenship without giving him
a hearing. The appellant thereupon filed a wit  petition
before the Hi gh Court in which he challenged the validity of
s. 9 of the Citizenship Act and al so that of Paragraph 3 of
Sch. 1l to the Citizenship Rules, 1956. The Hi gh Court
rejected these contentions and also his further contention
that the enquiry prescribed by R 30 of the Citizenship
rul es conducted by the Central Government for the purpose of
a decision wunder s. 9(2) is a quasi-judicial process in
which a reasonabl e opportunity to the affected citizen to
prove his case is necessary Wth certificate of fitness
granted by the Hi gh Court the appellant came to this Court.
HELD(i) |If voluntary acquisition of citizenship of another
country deternmines Indian Citizenship within the nmeaning of
s. 9(1) and by virtue of paragraph 3 of Sch. [I1Il of the
Citizenship Rules a conclusive presunption of voluntary
acquisition of citizenship is to be raised fromthe obtain-
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ing of a passport fromthe Governnent of any other country,
it would be inplicit that the obtaining of a passport was
the result of the exercise of free volition by the citizen

This view is strengthened by the scheme of s. 9(2) read with
Rule 30 which contenplates an enquiry by an authority
prescri bed under sub-s. (2) for determ nation of the
guestion whether citizenship of another country has been
acquired by an Indian Ctizen. [892 D E]

(ii)Determ nation of the question as to whether, when, and

how foreign citizenship has been acquired postulates an

approach as in a quasijudicial enquiry : the citizen
concerned nust be given due notice of the nature of the
action which in the wview of the authority i nvol ves
term nation of I ndi an Citizenship, and reasonabl e

opportunity nust be afforded to the citizen to convince the
authority that what is alleged against himis not true. [891
B- D]

(iii)Ootaining of a  passport of a foreign country
cannot | in all cases nean nerely receiving the passport.
Cases nay be visualised inwich on account of force or
fraud a person nmay be conpelled or induced to obtain a

passport froma foreign country. It would be difficult to
say that in such a case the passport has been ' obtained
wi thin the neani ng of paragraph 3 of Sch. . 11l. [891 GH

(iv) The question /'whether the passport was voluntarily
obt ai ned cannot be decided by the foreign country,
representative of which issues

885

a passport; and nereissue of apassport may not always be
regarded decisive of the question that the passport was
voluntarily obtained. Section (2) read with r. 30 confers
the power to determine whether Indian Citizenship is
term nated upon the specified authority, and in exercising
that power the authority is guided by the statutory rules of
evidence. It would beinpossibleto hold that term nation

of Indian Citizenship depends upon theaction of a foreign
country in issuing the passport. [892 F-Q

(v) The appellant was not given opportunity by the Centra
CGovernment to prove his case that the Pakistan passport had
not been wvoluntarily obtained by him The Centra
CGovernment had therefore to re-deternmne the question of his
citizenship after giving himan opportunity to prove  his
case. [893 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 250 of 1964.
Appeal fromthe judgnent and order dated Novenber 1959, of
the Madras High Court in Wit Appeal No. 46 of 1959.

P. Ram Reddy and A. V. V. Nair, for the appellants.

A Ranganadham Chetty and A V. Rangam for t he
respondent s.

S.V. GQupte, Solicitor-Ceneral, and R H. Dhebar, for the

i ntervener.

The Judgrment of the Court was delivered by

Shah J. The appel |l ant Mohd. Ayub Khan petitioned the, Hi gh
Court of Madras for a wit of nandanus restraining the
Conmi ssi oner of Police, Madras, fromtaking action pursuant
to the order of the Governnment of Madras, Hone Departnent,
No. 83546, dated May 28, 1958 and frominterfering with the
appellant’s rights as a citizen of India. The petition was
di smissed by Balakrishna Ayyar, J., and the order was
confirmed in appeal by a Division Bench of the H gh Court.
Wth certificate granted by the Hi gh Court, the appellant
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has appealed to this Court.

The appel l ant, who clains that he had acquired the status of
an Indian citizen on the comencenent of, the Constitution
as a person who had been ordinarily resident in the
territory of India for not Iess than five years inmediately
precedi ng that date, was served with a notice dated July 17,
1957 inform ng himthat as he had obtai ned Paki stan Passport
No. 071377, dated April 1, 1953 he should | eave India within
one nonth fromthe date of service of the notice, and in
default of conpliance he would be prosecuted and deported
fromlIndia under the Foreigners Act, 1946 as anmended by the
Foreigners Law (Anendnent) Act, 1957. On August 19, 1957,
the appellant applied to the Collector of Mdras for
registration as a citizen of India. Later he applied

886

to the Central CGovernnent under S. 9 (2) of the Citizenship
Act, 1955 to determ ne the question whether he continued to
remain a citizen of India, and prayed that he may be given
an opportunity to produce all "necessary evidence in support
of his ‘claim as regards Indian . citizenship". W t hout
af fordi ng-_himthat opportunity, however, the Government of
India by order, dated May 7, 1958 rejected the application
of the appellant under s. 9 of the Ctizenship Act.

In support of his petition before the Hi gh Court for issue
of a wit of mandanus, the appellant urged that s. 9 of the
Citizenship Act, 1955 was ultra vires the Parlianent and cl
3 of Sch. 11l to the CGtizenship Rules was also ultra vires
the Central CGovernnent, and that in any event Rule 30 of the
Citizenship Rules contenplated a quasi-judicial inquiry in
whi ch an opportunity nust be given to the party sought to be
affected, to make a representation and to adduce evi dence to
show that the acquisition of a passport from the High
Comm ssioner for Pakistan was not voluntary. Bal akri shna
Ayyar, J., rejected these contentions. In dealing with the
guestion whether the order of the Central CGovernnent was
unenforceabl e because opportunity to prove the appellant’s
case t hat he had not voluntarily renounced I ndi an
citizenship, the |earned Judge observed that the “appell ant
"had not indicated on what points he intended to |ead
evi dence and what kind of evidence he intended to adduce".
In appeal the H gh Court held that the appellant” "had in
fact made a declaration on the basis of which the passport
was obtained and the allegations nmade by himdid not even
inmply that he was forced to nmake a fal se declaration". In
the view of the H gh Court s. 9 lays "down an objective test
and when the individual had ’'brought hinmself withinit, the
law determines the |egal consequences of the ~situation
i ndependently of his intent or understanding", and therefore
there was no scope for an enquiry of the nature clained by
the appel |l ant.

Before dealing with the argunents raised by counsel for the

appel | ant in this appeal, certain constitutional and
| egi sl ative provisions which have a bearing thereon may be
set out. Part Il of the Constitution deals with the topic

of citizenship. By Art. 5 a person who at the comencenent
of the Constitution had his domicile in the territory of
I ndia and who was born in the territory of India, or either
of whose parents was born in the territory of India, or who
had been ordinarily resident in the territory of India for
not less than five years inmmedi ately precedi ng such

887

conmencenent was deened a citizen of India. By virtue of
cl. (3) of Art. 1 the territory of India is conprised of
the States, the Union territories and such other territories
as may be acquired. Article 6 deals with the acquisition of
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rights of citizenship of persons who have nmgrated to India
from Pakistan, and Art. 7 deals wth the rights of
citizenship of migrants to Pakistan. Article 8 deals wth
the rights of «citizenship of certain persons of |ndian
origin residing outside India. Article 9 provides :
"No person shall be a citizen of India by
virtue of article 5 or be deened to be a
citizen of India by virtue of article 6 or
article 8, if he has voluntarily acquired the
citizenship of any foreign State."
Article 10 provides that every person who is or is deened to
be a citizen of India under any of the foregoing provisions
shal |, subject to the provisions of any |aw that nmay be nade
by Parlianent, continue to be such citizen. By Art. 11
Parliament is authorised to nmake provision with respect to
the acquisition and termnination of citizenship and all other
matters relating to citizenship. Article 367 cl. (3)
defined a "foreign State" as any State other than India, but
the President was by the proviso thereto authorised, subject
to the provisions of any |law nade by Parlianment, to declare
by order _any  State not to be a foreign State for such
purposes as may be specified in the order. By a declaration
made under the Constitution (Declaration as to foreign
States) Order, 1950, it was declared that, subject to the
provisions of any |law nmade by Parlianent, every country
within the Commonwealth was not to be a foreign State for
the purpose of Art. 9 of the Constitution. -Pakistan could
not therefore be regarded as a foreign State, unti
| egi slation was enacted by Parlianent to the contrary. In
1955 the Parliament enacted the G tizenship Act 57 of 1955
to provide for the acquisition and ternmnation of |ndian

citizenship. The Act made detailed provi si.ons for
acqui sition of ~citizenship by birth, by descent, by
registration, by npaturalisation and by incorporation of
territory in ss. 3to 7 of the Act.” Inss. 8 9 & 1.0

provi si on was made for renunciation, termnation and
deprivation of citizenship. By's. 9 it was enacted that
"(1) Any citizen of India who by
nat ural i sati on, registration or ot herw se
voluntarily acquires or _has -at any time
between the 26th January, 1950 and, the com
mencement of this Act voluntarily acquired,
the citizenship of another country shall, upon
such acquisition or, as the case may be, such
comencement, cease to be a citizen of India
Sup./65-11
888
"Provided that nothing in this [ sub-section
shall apply to a citizen of India who, during
any war in which India my be engaged,
voluntarily acquires the citizenship of
anot her country, until the Central Governnent
ot herwi se directs.
(2)1f any question arises as to whether

when or

how any person has acquired the citizenship
of anot her

country, it shall be determined by such
authority, in such manner, and having regard

to such rules of evidence, as may be
prescribed in this behalf."
By S. 18(1) the Central Governnent was authorised to rmake
rules, Inter alia, for setting up the authority to determne
the question of acquisition of citizenship of another
country, and the procedure to be followed by such authority
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and rules of evidence relating to such cases. In exercise
of the authority under s. 18(1) the Citizenship Rules, 1956
were franmed by the Central Governnment and they canme into
force on July 7, 1956. By Rule 30, it was provided
"(1) |If any question arises as to whether
when or how any person has acquired the
citizenship of another country, the authority

to determne such question shall, for the
purposes of section 9(2), be the Centra
Gover nment .

(2) The Central CGover nirent shal | in

determ ni ng any such questi on have due regard
to the rul es of evidence specified in Schedul e
H
Schedul e I'll set out the rules referred to in
Rule 30 (2). Causes 1, 2 and 3 are materia
"1. Were it appears to the Central Governnent
that a citizen of India has voluntarily
acquired the citizenship of any other country,
it may require -himto prove within such period
as may be fixed by it in this behalf, that he
has not voluntarily acquired the citizenship
of that country and the burden of proving that
he has not so acquired such citizenship shal
be on him
"2. For the purpose of determning any
question relating to the acquisition by an
Indian citizen of the citizenship of any
ot her country, the Central Government may nmake
such reference as it thinks fit in respect of
that question -or of any nmatter rel ating
thereto, to its Enbassy in that country or to
t he Government of
889
t hat country ~and act- on any report or
information received in pursuance of @ such
ref erence.
"3. The fact that a citizen of India has
obtained on any date a passport from the
CGovernment of any other country shall be
conclusive proof of his having voluntarily
acquired the citizenship of that country
before that date."
Acqui sition of citizenship at the commencenent of the Con-
stitution was governed by Arts. 5, 6 and 7. If, however, a
person had voluntarily acquired citizenship of a  foreign
State he could not claimthe status of a citizen under Art.
5, and he could not be deenmed to be a citizen by virtue of
Art. 6 or Art. 8. Article 10 continues, subject to the
provi sions of any |law to be nade by Parlianment, the right of
citizenship acquired or deened to be acquired under the
foregoing Articles. Power  of Par | i ament to enact
| egi sl ation to make provision wth respect to t he
acquisition and termnation of citizenship is as a matter of
abundant caution affirnmed by Art. 11. The Parliament by  s.
9 of the Citizenship Act, 1955 legislated in regard to
determi nation of citizenship and provided, inter alia, that
a person who has voluntarily acquired since January 26, 1950
or acquires after the commencenent of the Act citizenship of
another country, shall cease to be a citizen of India, and
that if any question arises as to whether <citizenship of
anot her country has been acquired by a person, the question
nmust be determned by the authority, in such nanner and
having regard to such rules of evidence, as nmay be
prescribed in that behalf.
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This Court has pronounced upon the |egislative conpetence of
the Parliament to enact s. 9 of the Citizenship Act, 1955 in
| zhar Ahmad Khan v. Union of India(l). In the sane case
challenge to the validity of Rule 3 of Sch. [1l to the
Rules franed wunder the Citizenship Act, 1955 was also
negati ved. M. Ram Reddy for the appellant contended that
as certain inportant aspects of the plea of invalidity were
not presented before the Court at the hearing of |zhar Ahnad
Khan’'s case(l), we should again proceed to consider the
challenge to the validity of Rule 3 of Sch. H and s. 9 of
the CGCtizenship Act limted to those argunents. W are
unabl e, however, to countenance the submi ssion. This Court
has held on the argunents presented before the Court in
| zhar Ahmad Khan's case(l) that s. 9 of the Act was validly
enacted by the Parlianment, and that Rule 3 of Sch. [1Ill was
conpetently made by the Central Government in exercise of
t he

(1) [2962] Supp. 3 S.C.R 235.

890

powers conferred by s. 18 of the Citizenship Act. Assumi ng
that certain aspects of the question were not brought to the
noti ce of the Court, we see no grounds for entering upon re-
exam nation of the question. It nmay be pointed out that the
judgrment of the Court in |Izhar Ahmad Khan’s case(l) was
followed by this Court in the Governnent of Andhra Pradesh
v. Syed Mbhd. Khan(2).
The question which survives for determ nation is whether the
appel lant ran challenge the validity of the order of the
Conmmi ssioner of Police pursuant to the order made by the
Central Governnent under s. 9 (2) of the Act on. the plea
that he had not " voluntarily obtained" a passport from the
Hi gh Commi ssioner for Pakistan in India.” In the petition as
originally filed, the Union of India was not inpleaded as a
party-respondent and on the state of authorities then in
force the appellant could not inplead the Union of India as
a party-respondent to the petition filed by himin the Hgh
Court of Madras. Wien this appeal was beard on Decenber 7,
1964, notice was issued calling upon the Union to produce
the orders and proceedi ngs under S. 9(2) of the Citizenship
Act relating to the case of the appellant. Pursuant'to the
direction the relevant proceedings and order -have been
produced and an affidavit has been filed by the Under
Secretary in the Mnistry of Home Affairs. It is now commobn
ground that in the inquiry contenplated by Rule 30" of the
Citizenship Rules, no opportunity was afforded to the
appellant to prove his case that he had not obtained the
passport voluntarily from the High Conmi ssioner f or
Paki st an.

Section 9(1) of the Citizenship Act provi des for
termnation of citizenship of an Indian citizen if ~he has
(subj ect to the proviso which is not mat eri-al ) by

naturalisation, registration or otherwi se, voluntarily
acquired citizenship of another country. Subject to the
exception in the provi so therefore nat ural i sati-on

registration or acquisition of citizenship of anot her
country operates to terminate the citizenship of India.
Acqui sition of citizenship of another country to determn ne
I ndian citizenship nust however be voluntary. By sub-s. (2)
provision is made for setting up an authority to determne
the question where, when and how citizenship of another
country has been acquired, and by Rule 30 the Centra
Covernment is designated as the authority which is invested
with. power to determ ne the question in such manner, and
havi ng regard to such rules of evidence as nmay be
prescri bed. Provision for prescribing rules of evidence,
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having regard to which the question of acquisition of
citizenship of another country has to be

(1) [1962] Supp. 3 S.C.R 235.

(2) [1962] Supp. 3 S.C.R 288.

891

determ ned, «clearly indicates that the order is not to be
nmade on the nere satisfaction of the authority wthout
enquiry, that the citizen concerned has obtained a passport
of another country. The question as to whether when and how
foreign citizenship has been acquired has to be determ ned
having regard to the rules of evidence prescribed, and
term nation of Indian citizenship being the consequence of
vol untary acqui sition of foreign citizenship, the authority
has also to determine that such latter citizenship has been
vol untarily acqui red. Determ nation of t he guestion
postul ates an approach as ina quasi-judicial enquiry : the
citizen concerned must be given due notice of the nature of
the action which in the viewof the authority involves
term nation of I'ndi an ci ti zenshi p, and reasonabl e
opportunity nust be afforded to the citizen to convince the
authority that what is alleged against him is not true.
What the scope and extent of the enquiry to be nmade by the
authority on a plea raised by the citizen concerned should
be, depends upon the circunstances of each case.

Paragraph 1 of Sch. 1Il which raises a rebuttable presunp-
tion, when it appears to the Central =~ Governnent that a
citizen has voluntarily acquired foreign citizenship, casts
the burden of proof upon the citizen to disprove such
acqui sition, and Paragraph 2 which authorises the Centra

CGovernment to make enquiries for the purpose of determn ning
the question raised, strongly support the view ‘that the
Central Governnent nust arrive at a decision that the Indian
citizen has voluntarily acquired foreign citizenship, before
action can be taken against himon the footing that his
citizenship is term nated. Paragraph 3 raises a conclusive
presunption that a citizen of India who has obtained a
passport froma foreign country on any date, has before that
date voluntarily acquired citizenship of that other county.
By the application of the rule in Paragraph 3 the authority
must regard obtaining of a foreign passport on a particular
date as conclusive proof that the Indian citizen has
voluntarily acquired citizenship of another country before
that date. But obtaining of a passport of a foreign country
cannot in all cases nerely nmean receiving the passport. | f
a pleais raised by the citizen that he had not ~voluntarily
obtained the passport, the citizen nust be afforded an
opportunity to prove that fact. Cases may be visualized in
whi ch  on account of force a person may be conpelled or on
account of fraud or msrepresentation be may be induced,
wi t hout any intention of renunciation of his I ndi an
citizenship, to obtain a passport froma foreign . country.
It would be difficult to say that such a passport 'is one
whi ch has been "obtai ned" within the

892

sunption nust arise that he has acquired vol untarily
citizenship of that country.

W are not concerned in this case with the truth or
otherwise of the plea raised by the appellant in his
petition before the High Court that he was conpelled to
obtain the passport fromthe H gh Comm ssioner for Pakistan.
Bal akri shna Ayyar, J., observed that the plea of the
appel | ant was not bona fide. But it is not the function of
the courts to deternine the question whether the plea raised
is true or not : it is for the authority invested with power
under s. 9(2) to determ ne that question if it is raised
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The High Court in appeal was of the viewthat s. 9 laid down
an objective test and once it was found that the passport
was obtained in fact by an Indian citizen from another
country, the law determ ned the | egal consequences of that
conduct and no question of his "intent or understanding
arose". W are wunable to agree with that view | f
voluntary acquisition of citizenship of another country
determ nes Indian citizenship within the neaning of s. 9(1),
and by virtue of Paragraph 3 of Sch. [1I1 of the, Ctizen-
ship Rul es a concl usive presunption of voluntary acquisition
of citizenship is to be raised fromthe obtaining of a
passport fromthe Government of any other country, it would
be inmplicit that the obtaining of a passport was the result
of the exercise of free volition by the citizen. This view
is strengthened by the schene of s. 9 (2) read with Rule 30
which contenplates an enquiry by an authority prescribed
under sub-s. (2) for determnation of the question whether
citizenship of —another country has been acquired by an
I ndi an citizen.

Counsel flor-the State of Madras subnmitted that the question
whet her the passport was voluntarily obtained nust be
decided by the foreign country, representative of which
i ssues the passport, and nere issue of a foreign passport
nmust al ways be regarded as decisive of the question that the
passport was voluntarily obtained. But 's. 9(2) read wth
Rule 30 confers the power to deternine whether |[Indian
citizenship is term nated upon the specified authority, and
in exercising that power the authority is guided by the
statutory rules of evidence. It wuld be inpossible to hold
that termnation of Indian citizenship depends upon action
of a foreign country in-issuing the passport.

W are therefore of the viewthat the H gh Court ~was in
error in holding that the decision of the Governnent of
India wthout giving an opportunity to  the appellant to
prove his case that he had been conpelled by the police to
obtain a passport fromthe

893
Hi gh Conmmi ssioner for Pakistan will sustain the ‘order of
deportation against the appellant. It will of ~ course be

open to the Central CGovernnent to determ ne whether the
appel l ant has lost the citizenship of India by voluntarily
acquiring the citizenship of Pakistan by obtaining a
passport fromthe H gh Commi ssioner, for Pakistan, or-in any
ot her manner. But the determination mnust be made  in
accordance with | aw

The appeal is allowed, and it is ordered that the order of
deportati on passed by the Conm ssioner of Police, Madras
shal | not be enforced wuntil the Centr al CGover nent
determ nes the status of the appellant according to law. No
order as to costs.

Appeal al | owed.
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