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ACT:

Punjab Trade Enployees Act, 1940, ss. 2-A (i) and (j), 7
(1), 16 --Shopkeeper w thout enployees--Sate by son on close
day-- Liability of shopkeeper--Scope of s. 2-A (i) and (j).

HEADNOTE
Section 7 sub-s. (1) of the Punjab Trade Enployees Act,
1940, as amended in 1943, provided-that "save as otherw se
provided by this Act, every shop shall remain closed on a
cl ose day." Sub- section (2) (i) stated that "The choice of
a close day shall rest with the owner or occupier of a
shop ...... and shall be intimated
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to the prescribed authority."” Causes (i) and (j) ~of s.
2-A provided that nothing in the Act shall apply to persons
enployed in a nmanageri al capacity and the nenbers of the
famly of the enpl oyer. The appell ant owned a shop and on
a close day the appell ant’ s son sold an article from the
shop, and the appell ant was convi cted under 's. 16 of the

Act. It was contended on his behal f that s. 7 of the Act
was ultra vires as it did not fall under any of the /itens
in either the Provincial or the Concurrent Legi sl ative
List of the Government of India Act, 1935, and that, in

any event as he did not enploy any | abour and was also the
manager of the shop he cannot be convicted in view of the
provi sions of clauses (i) and (j) of s. 2-A of the Act.

Hel d, by the Full Court--(i) that the provincial Governnent
could wunder item No. 27 in List 11 regulate the hours,
pl ace, date and manner of sale of any conmmpdity and s. 7
of the Act was not ultra vires; the matter could also be
brought under item 27 in List Il "welfare of |abour
condi tions of |abour ;"

(ii) clause (j) of s. 2-A did not protect the appellant
because the conviction was not for the sale by the son but
for the appellant havi ng kept the shop open on a close
day;
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(iii) the appellant was not entitled to be exenpted under
el. (i) of s. 2-A even though he was hinself the manager of
t he shop, because his capacity and liability as an owner
must be kept distinct fromthat of a manager for the
pur poses of the Act.

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
11 of 1950.

Appeal under Art. 134 (1) (c) of the Constitution of
India against the Judgment and Order dated the 10th April
1950, of the Hi gh Court of Judicature at Sima in Crinina
Revi sion No. 449 of 1949. The facts of the case appear in
the judgnent.

Kundan Lal Arora for the appellant. S.N. Chopra for the
r espondent..

1951, WMay 23. The Judgnent of the Court was delivered
by

Bose J. -<-This is a crimnal appeal against a convic-
tion wunder section 16 of the Punjab Trade Enployees Act,
1940, as anended in 1943, read with section 7(1).

The appel |l ant i's a shopkeeper who owns and runs a shop
in the Cantonnent Area of Ferozepore. He has no "enpl oyees"
within the neaning of the Act but is assisted by his son in
runni ng the shop. The shop is
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divided into two sections. 1In one, articles of haberdashery
are sold; in the other, articles of stationery.

Section 7(1) of the Act as anended requires that "Save
as otherw se provided by this Act, every shop ...... shal

remain closed on a close day."
Sub-section (2)(i) states that--
The choice of a close day shall rest with the owner or
occupier of a shop ...... and shall be intimated to the
prescribed authority within etc."

The appellant nade the following choice. He elected to
cl ose the haberdashery section on Mondays and the stationery
section on Saturdays and gave the necessary -intimation to
the prescribed authority to that effect.

On Monday, the 17th of May, 1948, the —appellant’s  son
sold a tin of boot polish to a custonmer fromthe haberdash-
ery, section of the shop. The appellant was present in
person at the time of the sale. Minday was-a close day for
the haberdashery section and so the appellant was prosecuted
under section 16 read with section 7. The trying ~Magistrate
held that in selling the article of haberdashery on a close
day and in not observing Monday as a close day the appell ant
had infringed the provisions of section 7(1) of the Act. He
accordingly convicted himand inmposed a fine of Rs.. 20. A
revision application to the High Court failed. The High
Court held that as the appellant had failed to keep his shop
closed one day in the week, his conviction was proper.. A
certificate for leave to appeal to this Court, on the ground
that a substantial question of lawrelating to the Govern-
nment of India Act, 1935, was involved, was granted and that
is how we cone to be seized of the matter.

The |learned counsel for the appellant contended that
section 7 of the Act is ultra vires in that it does not fal
under any of the itens in either the Provincial or the
Concurrent Legislative Lists in the Governnment of India Act,
1935. In our opinion, the matter can cone either under item
No. 27 in List Il or itemMNo. 27 in List IlI.
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I[temNo. 27 in List Il covers "trade and commerce within
the Province." In our opinion, a Provincial Governnent

coul d, under that entry, regulate the hours, place, date and
manner of sale of any particular compbdity or commodities.
It could, for exanmple, state that the sale of explosives or
ot her dangerous substances should only be in selected areas,
at specified tinmes or on specified days when extra precau-
tions for the general safety of the public and those direct-
Iy concerned could be arranged for. That woul d appear to be
obvious. In the same way, it could, if it so pleased, say
that there shall be no sales on a particular day, say a
Sunday or a Friday, or on days of religious festivals and so
forth. Instead of doing that, it has chosen to regulate the
internal trade of the Province in this nanner which is only
one of the various ways-in which it could have acted.

The matter can also be brought under item 27 in List
(I "wel fare of |abour; conditions of |abour." The im
pugned ;section is a general one and applies to all kinds of
shops; that is to say, to those in which | abour is enployed
as well ‘as'to those which are run by the owners and their
famlies. The Act in which the section occurs is directed
at regulating the hours of enployment of persons who are
enpl oyed in the business of shops or conmercial establish-
ments. Therefore, i'n so far as section 7 covers establish-
nments where |abour is enployed, it 1is undoubtedly intra
vires. But it was argued that the section can have no appli -
cation to shops which an owner runs with or wthout the
assistance of his famly. Reliance for this was placed on
section 2-A (i) and (j) which is as follows: "2-A  Nothing
in this Act shall apply to--
(i) persons enployed in-a nmanagerial capacity ......
and
(j) the nmenbers of the fanmily of the enployer." It was
argued that the sale was by the son. Heis not affected by
the Act. Therefore. he was entitled to sell and he could not
sell unless the shop was kept

675
open to enable himto do so. So also as regards the appel-
lant, the owner, who was there in a nanagerial capacity. In

our opinion, this is fallacious because the conviction here
is not for the sale but for keeping the shop open-on a close
day. Section 2-A (j) does not give the son-a right to keep
the shop open or, for that matter, a right to sell. Al it
says is that he, being a nenber of the famly, shall not  be
affected by the provisions of the Act. Section 7(1), on the
other hand, is directed agai nst the owner of the shop, not
against his famly. It conpels the owner to keep his shop
cl osed one day in a week.

It was then contended that if a person enployed in a
nmanageri al capacity cannot be affected by the Act, then the
appel l ant who was there in that capacity cannot be conpell ed
to close the shop under section 7. This is also fallacious.
It happens in the present case that the owner and the manag-
er are the same but the Act obviously nakes provision for a
class of <case in which they are different. The owner is
obliged to close the shop one day in a week, though the
manager of the shop can work without, for exanple, having
the twenty-four consecutive hours of rest every week which
section 7-A enjoins. The appellant’s capacity as nanager

will have to be separated fromhis character as owner for
this purpose. Section 2-A(i) does not control section 7
(1).

Lastly, it was argued that the schene of the Act makes

it plain that it is for aneliorating the conditions of
| abour enployed in shops. It cannot therefore apply to shops
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in which no |abour is enployed, particularly when the famly
of the "enployer" is expressly excluded fromthe purview of
the Act. For this reason also, it cannot fall under item 27
in List Ill. W are of opinion that such a narrow interpre-
tation cannot be placed upon the entry. The legislature my
have felt it necessary, in order to reduce the possibilities
of evasion to a mninmum to encroach upon the liberties of
those who woul d not otherwi se have been affected. That we
think it had power to do. Further, to require a shopkeeper
who enpl oys one or two nmen, to close and
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permt his rival, who enpl oys perhaps a dozen nmenbers of his
famly, to remain open, clearly places the forner at a grave
conmer ci al di sadvantage. To permt such a distinction nmight
wel | engender discontent and in the end react upon the
rel ati ons between enployer and enployed. Al these are
matters of policy into which we cannot enter but which serve
to justify a wide and liberal interpretation of words and
phrases in these entri es.

The appeal fails and is dismssed.

Appeal dism ssed

Agent for the appellant: Vidya Sagar

Agent for the respondent: P:A Mehta.




