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The Rajasthan Excise Act, 1950 (Act No.2 of 1950) was
passed by the State Legislature of Rajasthan to enact for
Rajasthan a wuniform law relating to the inport, export,
transport, manufacture, sale and possession -of intoxicating
l[iquor and of intoxicating drugs.. It came-into force we.f.
1.5.1950. For the purpose of this judgnent it would suffice to
notice the definitions of intoxicating drug and |iquor as
given in clauses (14) and (15) of Section 3 of the Act which read
as under:- 3. Definitions.-In this Act unless there is sonething
repugnant in the subject or context

XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX
(14) Intoxicating drug neans-

(i) the leaves, snall stalks and flowering or fruiting tops
of the henp plant (Cannabia Sativa) including all forns known as
Bhang, Sidhi or Ganja;

(ii) <charas, that 1is, the resin obtained from the henp
plant, which has not been submtted to any mani pul ati ons other
than those necessary for packing and transport;

(iii) any mxture, with or without neutral materials, of
any of the above fornms of intoxicating drug, or any drink
prepared therefrom and

(iv) any other intoxicating or narcotic substance which the
State Government may declare; by notification in the Oficia
Gazette, to be an intoxicating drug, such substance not being
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opium coca leaf or a manufactured drug as defined in the
Dangerous Drugs Act, 1930 (Central Act Il of 1930).

(15) Liquor neans intoxicating liquor and includes spirit
of Wne, Spirit, Wne, Tari, Pachawar, Beer and all liquid
consi sting of, or containing al cohol, as al so any substance which
the State Governnent nmay fromtine to time by notification in the
Oficial Gazette declare to be liquor for the purposes of this
Act ;

In exercise of the powers conferred by Section 41 of the
Raj ast han Excise Act 1950, the State Governnent franed the
Raj ast han | ntoxicating Spirituous Preparations, Inport, Export,
Transport, Possession and Sales Rules, 1989 (hereinafter referred
to as Rajasthan I'SP Rules, for short) and published the sane
vide notification dated Novenber 6, 1989. |In these rules, vide
clauses (g) of Rule 3, intoxicating spirituous preparations are
defined ‘to  mean spirituous preparations notified as |iquor by
the Government-fromtinme to tinme. Extensive provisions are nade
in the rules governi ng possession, inport, export and transport,
sal e of intoxicating spirituous preparations (1SPs, for short).

On 8.5.1990, the State of Rajasthan issued the follow ng
notification :- NOTIFl CATI ON

No. F1(2) FD/Ex/89, S.0O 25__dated 8.5.1990 _ In exercise
of the power conferred by sub-section (15) of section 3 and
sub-section(1l) of Section 4 of the Rajasthan Excise Act, 1950
(Raj . Act No.2 of 1950), read with rule 3(9) of the Rajasthan
Intoxicating Spirituous Preparations, lnport, Export, Transport,
Possession and Sales Rules, 1989 andin continuation of

Notification No.F 49/(8)SR-53 dated 15.2.1957, R GGI. (B)
dated 28.2.57, the State Governnment is pleased to declare al
medi ci nal and toilet preparations and ot her spirituous

preparations containing nore than 20% proof al cohol to be |iquor
for the purpose of the said Act and Rul es.

Several wit petitions were filed inthe H gh Court  of
Rajasthan laying challenge to the constitutional wvalidity of
Raj ast han | SP Rul es published vide notification dated Novenber 6,
1989 and the notification dated 8.5.1990 abovesai d. The wit
petitions were filed nostly by the manufacturers of such
Ayurvedi ¢ medi ci nes whi ch contai ned, as one of their ingredients,
nore than 20% proof al cohol. Some of the druggists and chemists
holding valid licence for dealing in drugs and / nedicina
preparations, sonme of the doctors practising in Ayurvedi c system
of medi ci nes and sonme of the patients consum ng such nedi ci nes on
nmedi cal prescriptions were also joined as parties. 'Sone of the
nmedi ci nes which were brought within the purview of  Rajasthan
Exci se Act consequent upon the i ssuance of the i_mpugned
notifications were Mit Sanjivni, Mit Sanjivni Sura, Mit
Sanjivni Sudha, Pudin Hara manufactured by Dabur India Ltd.
According to the petitioners, the said notifications were beyond
the legislative conpetence of the State GCovernment and also
constituted wunreasonable restriction on fundamental right to
trade and hence were violative of Article 19(1)(g) of the
Consti tution. The plea has found favour with the H gh Court of
Raj ast han striking down the i mpugned notifications dat ed
6.11.1989 and 8.5.1990 as unconstitutional

Before we may proceed to notice the findings arrived at in
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the inpugned judgnent and the reasonings in support thereof, it
woul d be useful to set out various relevant entries from Seventh
Schedul e of the Constitution

SEVENTH SCHEDULE (Article 246)

List I - Union List

Entry 1. Public order (but not including [the use of any
naval, mnmilitary or air force or any other arned force of the
Union or of any other force subject to the control of the Union
or of any contingent or unit thereof] in aid of the civil power).

di spensaries Entry 6. Public health and sanitation
hospital s and

Entry 52. Industries, the control of which by the Union is
declared by Parlianent by lawto be expedient in the public
i nterest.

Entry 84. Duties of excise on tobacco and other goods
manuf actured or produced in India except _

(a) alcoholic liquors for hupman consunption;

(b) opium Indian henp and other narcotic drugs and
narcotics, but including nedicinal and toilet preparation
cont ai ni ng al cohol or any substance included in sub-paragraph (b)
of this entry.

List Il - State List

Entry 8. Intoxicating liquors, that is to say,  the
producti on, manufacture, possession, transport, purchase and sale
of intoxicating |liquors.

Entry 51. Duties of excise on the follow ng goods
manufactured or produced in the State and countervailing duties
at the same or lower rates on simlar goods nanufactured or
produced el sewhere in India :-

(a) alcoholic liquors for human consunption;

(b) opium Indian henp and other narcotic /drugs and
narcotics, but not including nedicinal and toilet  preparations
cont ai ni ng al cohol or any substance included in sub-paragraph (b)
of this entry.

List Il - Concurrent List

Entry 19. Drugs and poisons, subject to the provisions of
entry 59 of List | with respect to opium

According to the Rajasthan Hi gh Court, by virtue of Entry 8
List II, the field of legislation available to State Legislature
is confined to intoxicating liquors only. Drugs can be a
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subject nmatter of legislation by the State Legislature only if
there is no Central |legislation covering the field. But, the
entire filed as far as drugs are concerned is covered by the
Drugs and Cosnetics Act, 1940, as amended fromtinme to tine. The

decision of the Supreme Court in F.N. Balsara Vs. State of
Bonbay & Anr., 1951 SCR 682 assigning a wde nmeaning to the
expression intoxicating liquors as occurring in Entry 8

Schedule Il so as to include therein even nedicinal preparations,

if alcoholic contents thereof exceed a prescribed degree, so as
to be capable of being msused as beverage, was doubted in
Synthetics and Chemicals Ltd. Vs. State of U P., (1990) 1 SCC
109 wherein it was observed (vide para 74) that the decision of

the Suprenme Court in Bal saras case required reconsideration. In

view of the Constitution Bench decision in Synthetics and
Chentials Ltd. the expression intoxicating liquor has to be

construed narrowmy ~and therefore Entry 8 of List Il was not
avail abl e for regul ati ng manuf act ur e, producti on, sal e,
transport, etc. of ~medi ci nal preparations. 1In the opinion of
the Rajasthan Hi gh Court, the inpugned rules and notification
could not be sustained by reference to Entry 8 List Il and there

was no —other power available to the State to regul ate
manuf acture, possession, sale, etc. of medicinal preparations.
In the alternative, the Rajasthan H gh Court has held the State
Legi sl ature conpetent to prevent the consunption of intoxicating
beverages and also to prevent use as drinks of alcoholic |iquids
which are not nornally consuned as drinks but they could not
prevent the legitimte use of alcoholic preparations which are
not beverages or the use of medicinal and toilet preparations
cont ai ni ng al cohol . The Rajasthan Hi gh Court also held that
referable to Entry 52 List 1, the Parlianment had enacted the
I ndustries (Devel opnent_and Regul ation) Act, 1951. Drugs and

Pharmaceuticals were listed as item22-in the First Schedul e of

the Act. Chapter Il of the ID & R Act empowers' the Centra

CGover nirent to regulate di stri bution, transport, di sposal

acqui sition, possession, use or consunption of and sale or
financial transactions relating to such articles as are specified

in the Schedule. Even incidental or supplenentary matters
relating thereto were brought within the power of the Centra
CGover nment . There was yet another central enactnent passed by

the Parlianent pursuant to resolutions passed by the Provincia

Legi sl atures, the Drugs and Cosmetics Act, 1940, to regulate the
i mport, manufacture, distribution by sale of drugs and cosnetics.
By an anendnent introduced by Act No. 13 of 1964, this Act was
nade applicable to Ayurvedic or Unani systens of nedicines also.
Exhaustive provisions contained in the newy added Chapter |V-A
and the several sections therein covered the entire field
relating to Ayurvedic, Siddha and Unani drugs. ~Section 33 EED
enpowered the Central Governnent to prohibit manufacture, sale or
distribution of any Ayurvedic, Siddha or Unani drugs in public
i nterest. Sal e and distribution of drugs by retail or whol esal e
and manufacture etc. were all taken care of by the Drugs and
Cosnmetics Rules, 1945 franed by the Central Governnent in
exercise of the powers conferred by the Drugs and Cosnetics Act,
1940. M suse of drugs as al cohol beverages has been fully taken
care of by the Central Governnment. The Rajasthan H gh Court then
concl uded as under: -

The facts hereinabove clearly show that each and every
aspect of drug industry is anmenable to Govt. control and stands
provided for under these Central Statutes. The provisions
contained under the Notification dated 6.11.89 are directly at
conflict with these Central provisions as would be evident froma
bare conparison. The IS Rules seek to regulate the manufacture,
possession, transport sale, consunption, inport and export of
medi ci nal preparation containing al cohol. But as already stated
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all these activities in all spheres already stand regul ated under
the provisions of the Central Statutes referred above. The
Central statutes referred above being enactnments framed in
exercise of power wunder List | Seventh Schedule and List 111
Seventh Schedul e they would naturally prevail over the provision
contai ned under the inmpugned Notification. Moreover, while the
Central provisions nmmde by the State are in the form of
subordinate legislation only. [sic.]

The regulatory control by the State Governnent can only be
i ntroduced subject to its |legislative competence in that respect.
It is well settled that evenif the State Legislature is
possessed of Legislative power to enact a particular Law, that
can be done only subject to the provisions of any Centra
Legislation on that point. Thus even if the State Governnment is
deemred to be enpowered to enact regulatory Laws in respect of
medi ci nal preparations, they ~could exercise that regulatory
control~ in respect of nedicinal preparations only subject to the
provisions inthis respect enacted by the Parlianent.

XXX XXX XXX XXX XXX XXXXXXXXX GO
FITLI

Even if for a nonent it is assumed that the State
Government has power to nmake regulatory provisions apart from
constitutional entries, such power woul d al ways be subject to the
power of Parliament derived from an appropriate entry. Once the
Parliament is found to have exercised the said regulatory
provi sions, resort cannot be taken by the State to the residua
sovereign power for. framng any regulatory provisions in
respect of the covered field. The ~question as to the
availability of the power to nake regulatory provisions is
totally distinct fromthe question as to exercise of that power
in a case where the field is  already covered by Centra
Legi sl ati on.

By virtue of provisions contained in Drugs and Cosnetics
Act, which is a legislation under Entry 19 of the /concurrent
list, and the provisions for prevention of misuse of nedicina
preparati ons have been made and, therefore, the State Governnent
was not enpowered to franme rules in respect of nedicina
pr eparati ons. The rules framed by State Governnent are clearly
beyond the scope of its authority.

It is interesting to note that while the Rajasthan High
Court by its inmpugned judgnent dated 20.12.1991 di sposed of a
batch of wit petitions filed sometine in the year 1990, the High
Court of Del hi was al nost sinmultaneously seized of hearing Cvi
Wit Petition No.1267 of 1987 filed sonmetine in the 'year 1987
i nvol ving identical issues. It was disposed of by‘decision dated
26th March, 1992. That wit petition was filed by Ms. Dabur
India Ltd., the manufacture of Ayurvedic medicines Mit Sanjivni,
Mit Sanjivni Sura, Mit Sanjivni Sudha and Vrihad (Maha)
Dar akshasava - a few anpbngst its several other products which
four products adnmittedly contained nore than 40% proof al cohol
Chall enge had been laid to two notifications dated 3rd March
1987 and 5th March, 1987 issued by the Adm nistrator of the Union
Territory of Delhi and by the Conm ssioner of Excise, Delh
respectively, the effect whereof was that any intoxicating
spirituous pr epar ati ons, i ncl udi ng Ayurvedi c nmedi ci nes,
containing nore than 25% proof al cohol were brought within the
purview of Delhi Intoxicating Spirituous Preparations |nport,
Export, Transport, Possession and Sale Rules, 1952 (Delhi |SP
Rules, for short) framed under the provisions of the Punjab
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Exci se Act. Section 3(12)(a) of the Punjab Excise Act defines

i ntoxi cants as nmeaning any liquor or intoxicating drug.
Section 3(14) defines |liquor as intoxicating |iquor and
includes all liquids consisting of or containing al cohol, also
any substance which the Lt. CGovernor of Delhi, my, by

Notification, declare to be Iiquor for the purpose of this Act.
By Notification dated 7th Decenber, 1961 also issued under
Section 3(14) of the Punjab Exci se Act al | spi rituous
preparations containing nore than 20% proof al cohol were decl ared
to be liquor for the purpose of the Act. Wth effect from 17th
March, 1987, by virtue of Notification dated 3rd March, 1987, the
| SP Rul es becane applicable to Ayurvedi c and Unani preparations
as well. The main ground of challenge of the petitioners was
that the Punjab Excise Act had no applicability to the Ayurvedic
preparations in question. Drugs Control and Cosnetics Act, 1940
(enacted by the Federal Legislature), the Drugs (Control) Act,
1950, the Spirituous Preparations (Inter-state Trade and
Commer ce) Contr ol Act, 1955, the Medici nal and Toi | et
Preparations (Excise Duty) Act, 1955 and the Delhi Minicipa
Cor porati'on Act, 1957 collectively cover the entire field of
legislation in respect of which the ISP Rules were franed (as
anmended) . The Delhi ~High Court extensively dealt wth the
rel evant provi sions contained in the Central | egi sl ation
i ncl udi ng the provisions of Chapter |V-A of the Drugs Control and
Cosnetics Act, 1940 and held : The effect of notifying the
i mpugned drugs as intoxicants and bringing themw thin the anbit
of the Excise Act and the ISP Rulesis to regulate and contro
the transportation and sale of the said drugs. These drugs may
be nedicinal but they are capabl e of and are being m sused and
consumed as beverages as they have al cohol content of over 25
degree proof. The sale of such nedicinal drugs if manufactured
properly and if not m sbranded, spurious or adulterated woul d not
cone within the anmbit of Chapter |IV-A and Section 33 EEC of the
1940 Act but the sale of same can be controlled or regulated
under the ISP Rules. The provisions of Chapter |V-A of the 1940
Act do not, to our mnd, overlap any of the provisions of the
Punjab Excise Act or the ISP Rules. The two sets of provisions
operate in different spheres and are intended for different
pur poses.

Examining the issue froman alternative angle, the  Del hi
H gh Court further held that even if it be assuned that the
provisions of the 1940 Act do overlap or relate to sone of the
topics referred to in Excise Act and the ISP Rul es, Section 2 of
the 1940 Act specifically states that the provisions of the Act
shall be in addition to and not in derogation to any other law
for the time being in force. Referring to the decision of the
A P. Hi gh Court in Ms. Indian C & P Wrks Vs. State of A P.
AR 1964 A P. 430 approved by the Supreme Court in Indian C & P
Wrks Vs. State of AP.& Os., AIR 1966 SC 713, and the Suprene
Court decisions in MB.S. CQushadhalaya & Os. Vs. Uni on  of
India & Os., AR 1963 SC 622, Southern Pharmaceuticals &
Chemicals Trichur & Os. Vs. State of Kerala & Os., AIR 1981
SC 1863, the Del hi H gh Court held that the Central |egislations
under reference did not prevent the State Legislature from naking
a law wunder Entry 8 of List Il of the Seventh Schedule wth
respect to intoxicating |iquor. The Central and the State
| egi slations operated in tw different and distinct fields and
though the Central Act and the Rules to some extent trench wupon
the field reserved to the State Legislature but that was nerely
incidental to the main purpose and the conpetence of the State
Legislature to enact the provision was not |eopardised. The
Del hi Hi gh Court also held, that in the matter of making rules or
detailed provisions to achieve the object and purpose of a
| egislation, there may be some provisions seem ngly overl apping
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or encroaching upon the forbidden field but that does not warrant
the striking down of the State legislation as ultra vires. The

Del hi High Court noted that State of Bonbay Vs. F.N Bal sar a,
(1951) SCR 682 was referred to in Synthetics & Chemicals Ltd. &
Os. Vs. State of UP. & Os., (1990) 1 SCC 109 and both these
deci sions were placed before the Supreme Court in Shri Bileshwar
Khand Udyog Khedut Sahakari Mandali Ltd. Vs. State of Gujarat &
Anr., JT 1992 (1) SC 597 and therein this court has observed that
in spite of the Central legislations including Industrial and
Regul ation Act, the power of the State CGovernment was still saved
to legislate in respect of alcohol so as to |ay down regul ati ons
to ensure that non- potable al cohol is not diverted and m sused
as a substitute for potable alcohol and also if the State is
rendering any service, as distinct fromits claimof so-called
grant of privilege, it may charge fees based on quid pro quo.
The Del hi Hi gh Court concluded that under Entry 8 of List Il it
is the State Legislature which has been given power to |egislate
in respect of intoxicating liquors even if the said liquors are
regarded ‘as ~nedicines. Medicinal products may also fall under
Entry 19 of List 11l dealing with the subject of drugs and
poi sons which woul d give both the Parlianent as well as the State
Legislature the field to enact |aws. For the purpose of excise,
the nedicinal product containing |liquor may be covered by Entry
84 of List | but otherwise it is the State Government which wll
have power under Entry 8 of List Il to legislate with regard to
nmedi ci nal product which can be terned as liquor. The decision of
Raj asthan H gh Court, which is inpugned in-these appeals, was
also cited before Del hi H gh Court and Del hi H gh Court refused
to follow Rajasthan H gh Court decision by observing that the
attention of the Rajasthan H-gh Court was not . drawn to the
decision of the Supreme Court in Southern -Pharnmaceutical &
Chemical s case (supra).

Though, we heard the |earned counsel for the parties at
length but at the end of the hearing we have fornmed an opinion
that although the decision of Rajasthan Hi gh Court, which is
i mpugned before us, cannot be sustained, yet we are not required
to express any final opinion on the issues arising for decision
in these appeals, because the decision is only academc in ‘wview
of subsequent events and in the light of facts adnmitted at  the
Bar as also for other reasons to be stated hereinafter.

Shri S K Jain, the learned counsel for the State of
Raj ast han has placed strong lines on the decision of 3-Judges
Bench of this court in State of A P. and Os. Vs. Mdowell &
Co. and Os., (1996) 3 SCC 709, wherein this court has held
referring to all those relevant entries fromthe three Schedul es
in Seventh Schedule of the Constitution which are under
consi deration before wus that the anbit and scope of a
constitutional entry cannot be deternmined by reference to a
Parliamentary enactnent. Entry 8 in List Il speaks of only
i ntoxicating Iiquors and does not, therefore, apply to or take in
liquors which do not fall within the expression intoxicating
[iquors. The power to make a law with respect to manufacture,
production, consunption and sale et al of intoxicating liquor is
that of the State alone. The State Legislature is perfectly
conpetent to nake a law prohibiting the manufacture and
production __ in addition to sale, possession and transport _
of intoxicating liquors, by reference to Entry 8, 6 and 1 in List
Il  of the Seventh Schedul e of the Constitution read with Article
47 thereof. Once the inmpugned enactnment is wthin the four
corners of these entries, no Central law whether nmade wth
reference to an entry in List | or with reference to an entry in
List 11l can affect the validity of such State enactnent. The
argunent of occupied field is totally out of place in such a
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cont ext . If a particular matter is within the exclusive
conpetence of the State Legislature, i.e., in List |l that
represents the prohibited field for the Union. Sinmilarly, if any
matter is wthin the exclusive conmpetence of the Union, it
becomes a prohibited field for the States. The concept of
occupied field is really relevant in the case of |laws made wth
reference to entries in List IIl. |In other words, whenever a

piece of legislation is said to be beyond the legislative
conpetence of a State Legislature, what one nust do is to find
out, by applying the rule of pith and substance, whether that
legislation falls wthin any of the entries in List Il. If it
does, no further question arises; the attack upon the ground of
| egi sl ative conpetence 'shall fail. 1In other words, once an
enactnment, in pith and substance, is relatable to Entry 8 in List
Il or for that matter any other entry in List Il, Article 246
cannot be brought in to yet hold that State Legislature is not
conpetent to enact that law.

The /j udgrment under appeal rendered by State of Rajasthan is
liable to be set aside mainly for two reasons. Firstly, it does
not take notice of the decision of this court in Southern
Phar maceutical & Chemicals case [AIR 1981 SC 1863]. Secondly, it
proceeds upon wong prenmises that once a field is covered by
Central Legislation referable to List I, the power of State
Government to legislate in the filed covered by an entry in List
Il is taken away without dealing withthe doctrine of pith and
substance and by ignoring the well settled position of |aw that
the doctrine of covered field has to be applied only to entries
in List Ill. This is the position of |law settled by three-judges
Bench decision in M. Dowell & Co.s case (supra).

In spite of forming an opinionthat the judgnment under
appeal does not correctly decide the issues raised therein and is
therefore liable to be set aside, we are still not expressing any
final opinion on the issues under consideration for the reasons
which we hasten to state. Firstly, the decision has been
rendered academ c only in view of subsequent events and admtted
facts. It was pointed out during the course of ~ hearing -that
w.e.f. 26.6.1995, Part xix __ Standards of Ayurvedic, Siddha
and Unani Drugs has been added in the text of the Drugs “and
Cosnetics Rules, 1945 by the Central Covernment by GSR 519(E)
dated 26.6.1995, during the pendency of these appeal s, whereby
manuf acture, sale or distribution of Ayurvedic, Siddha and Unan
drugs containing nore than 12% al cohol have been prohibited. The
| earned counsel for the respondents adnmitted that they are not
now manufacturing any nedicine or drugs which may ~violate the
provisions of the Drugs and Cosnetics Act & Rules and therefore
there is no product manufactured by the respondents before us
which may attract the applicability of the inpugned  rules and
notifications which deal with spirituous preparations containing
nore than 20% proof al cohol and hence any product “of theirs nmay
not run the risk of being terned ['i quor attracting
applicability of Rajasthan ISP Rules. Secondly, the correctness
of decision in Bal saras case was doubted not only in Synthetics
case but alsoin Ms. Dabur India Ltd. & Anr. Vs. State of
u. P. & Ors., (1988) 1 SCC 264, wherein this court has expressed
an opinion that for the effectiveness of prohibition the State
must be held to have the power to regulate the possession or

consunpti on of such medi ci nal pr eparations cont ai ni ng
conpar atively high percentage of al cohol under the Excise Act and
has, therefore, referred the case to Constitution Bench. The
matter s awaiting hearing by the Constitution Bench. The

decision by the Constitution Bench shall be the |aw of the | and.
Even if we were to decide the question, our opinion shall always
be subject to the law to be declared by the Constitution Bench
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In any case we are finding it unnecessary to enter into that
exercise in the facts and circunstances of the cases before us.

Thirdly, all the |earned counsel for the respondents subnitted
during the course of hearing that their principal anxiety was
that the inmpugned rules and notification, if sustained, are

liable to entail heavy financial burden on the respondents in as
much as the State of Rajasthan may proceed to | evy and recover
exci se duty or countervailing duty on their products manufactured
or brought for sale in the State of Rajasthan under Section 28 of
Raj asthan Excise Act. In our opinion, such an apprehension is
premature and unfounded. This we say for two reasons. Firstly,
Rule 25 of Rajasthan ISP Rules provides that in the matter of
duty to be paid on intoxicating spirituous preparations and not
| evi abl e under the Medicinal and Toilet Preparation (Excise Duty)
Act, 1955, the provisions of the Rajasthan Excise Act, 1950 shal

apply; in all other matters, not specified in these rules, the
provisions of Rajasthan Excise Rules, 1956 shall apply nutatis
mut andi s. The rul e takes care of the respondents apprehension
Secondly,  the writ petitions were filed soon after the issuance
of the i'npugned notifications. 1t was conceded at the Bar that
till the date of the filing of the wit petitions and even til

the date of hearing before us, the State of Rajasthan had not
taken any steps for levy, much less for recovery, of and had not
rai sed any denmand on account of excise duty or countervailing
duty fromany of the respondents. W need not adjudicate upon an
i ssue which has not' even actually arisen. By way of abundant
caution, we nmay state that we need not be taken to have expressed
any opinion on the correctness or otherw se of the decision of
the Delhi Hgh Court in Ms.  Dabur India Ltd. Vs. Del h

Admi nistration & Os. (CW-No.” 1267 of 1987 decided on 26th
March, 1992) as no appeal has been filed against that decision
before this court and for the purpose of present case we have
formed an opinion that the controversy was rendered acadeni c not
calling for any expression of final opinion.

However, in view of the fact that Division Bench decision
of Rajasthan High Court was holding the field till 'this day, we
direct that none of the respondents (i.e. the wit petitioners
bef ore the Rajasthan Hi gh Court) and no person simlarly situated
shall be liable to be prosecuted before a crimnal court for an
of fence under Raj asthan Excise Act, 1956 read w th Rajasthan |SP
Rules and/or notification dated 8.5.1990 for any act or om ssion
done during the period the decision under appeal was hol ding the
field.

Al  the appeals be treated as disposed of in-the abovesaid
terms. No order as to the costs. @@
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