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1. This appeal is directed against the order dated 9th
April, 1981 passed by the Division Bench of the H gh Court

of Madras in Wit Petition No. 1119 of 1977. The said wit
petition was noved by the respondent-No. 1 Madura Coats
Ltd., for a declaration that Section 25-M of the Industria
Di sputes Act, 1947 as it stood un-

75
der the Industrial D spute (Amendnment) Act, 1976 in so far
as it required prior permssion to be obtained to effect |ay
off is ultra vires and void. The wit petitioner respondent
No. 1 also prayed that the State of Tam | Nadu represented
by the Secretary to Government, Labour and Enploynent
Departnment, Madras shoul d be restrained fromenforcing the
provisions of the said Industrial D spute (Anendnent) Act in
respect of the lay off application being application No. 4
of 1976 made by the petitioner. The petitioner al'so prayed
for a wit in the nature of certiorari calling for. the
records of the Joint Comm ssioner of Labour, Madras, for
quashing order dated 11th Septenber 1976 by which the said
lay off application was rejected” by the Joint [Labour
Conmi ssioner. Along with the said Wit Petition No. 1119 of
1977, a nunber of simlar wit petitions challenging the
vires of Section 25-Mof the Industrial D sputes Act —and
consequential prosecutional penalty for the lay off in
contravention of Section 25-Mwere heard by the D vision
Bench of the Madras High Court and by one common judgnent,
all the said wit petitions were di sposed of.
2. The Division Bench of the Madras High Court inter
alia held that Section 25-Mas it stood under the said
amendment Act, 1976 was constitutionally invalid for the
reasons given by this Court in invalidating Section 25-0 of
the Industrial Disputes Act in the decision rendered in
Excel War Etc versus Union of India and Ghers (1979 (1)
SCR 1009). The Madras High Court. further held that in view
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of its finding that Section 25-M was constitutionally
invalid, it was unnecessary for the Court to go into the
validity or otherwise of the orders passed by t he
authorities which had been inpugned in sone of the cases
before the Hi gh Court. The High Court al so rejected the
prayer for granting l|eave to appeal to this Court by
indicating that as the H gh Court had followed the judgnent
of the Apex Court in Excel Wear’'s case, there was no
occasion t6 hold that the inpugned decision involved a
substantial question of |aw of general inportance which was
required to be decided by the Apex Court.
3. For the purpose of appreciating the respective
contentions of the parties in this appeal, the provisions of
Section 25-Mof the Industrial Disputes Act as anended by
the Industrial Dispute(Amendnent) Act, 1976 is set out as
her eunder : -
"25-M  Prohibition of lay-off-(1) No worknan
(other than a badli workman or a casua
wor kman) whose nanme is borne on the nuster
rolls of an industrial establishnent to which
this Chapter applies shall be laid off by his
enpl oyer except with the previous permi ssion
of such authority as may be specified by the
appropriate Government by notification in the
of ficial Gazette,unless such lay off is due to
shortage of power or to natural calamty.
(2) Where the workman (other than badl
wor kman or casual workman) of ‘an industria
establishment referred to in subsection (1 )
have been |l aid off before the comencenent of
the I ndustrial Disputes (Anendnent) Act, 1976

and such | ayof f conti nues at such
conmencenent, the enployer inrelation to such
est abl i shrment shal I, w.thin a period of

fifteen days fromsuch comrencenent, apply to
the authority specified under sub-section (1)
for perm ssion to continue the |ay-off.

(3) In the case of every application for
perm ssi on under sub-section (1) or subsection
(2), the authority to whomthe

76

application has been nade may, after making
such inquiry as he thinks fit, grant or
refuse, for reasons to be recorded in witing,
the pernission applied for.

(4) Where an application for  perm ssion has
been nade under sub-section (1) or sub-section
(2) and the authority to whomthe | application
i s made does not communi cate the perm ssion or
the refusal to grant the pernmission to the
enployer within a period of two nonths from
the date on which the application is nade, the
perm ssion applied for shall be deermed to have
been granted on the expiration of the said
peri od of two nonths.

(5) Where no application for perm ssion under
sub-section (1) is mde, or wher e no
application for pernission under subsection
(2) has been made within the period specified
therein, or where the perm ssion for the |ay-
of f or the continuance of the lay off has been
refused, such layoff shall be deemed to be
illegal from the date on which the worknen
have been laid off and the worknen shall be
entitled to all the benefits under any |aw for
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the time being in force as if they had not
been laid off
(6) The provisions of Section 25 C (other than

the second proviso thereto) shall apply to
cases of lay-off referred to in this Section.
Expl anati on - For the purposes of this

section, a workman shall not be deermed to be
laid-off by an enployer if such enployer
offers any alternative enployment (which in
the opinion of the enpl oyer does not call for
any special skill or previous experience and
can be done by the workman) in the sane
establishment from which he has been laid off
or in any other establishnent belonging to the
same enployer, situate in the same town or
village, or situate within such distance from
the establishnent-to which he belongs that the
transfer  will not involve undue hardship to
the workman having regard to the facts and
ci rcunst ances of his case, provided that the
wages whi ch-woul d normally have been paid to
the workman are offered for the alternative
appoi ntnment al'so."
4. M. Kumar | earned counsel appearing for the appellant
has contended that the decision rendered in Excel War’s
case is clearly distinguishable and the H gh Court has gone
wong in relying on the said decision and- accepting the
reasons which weighed with this Court in striking down the
constitutional validity of Section 25-O of the Industria
Di sputes Act by holding that the said reasons are equally
applicable in considering the validity of the Section 25-M
and on such prenises declared Section 25-Mas wultra vires
the Constitution. M. Kumar has subnitted that ' in the
decision in Excel War's case, this Court noticed the
di stinguishing features in Section 25-Mand Section 25-N
when conpared with Section 25-0 of ‘the Industrial Disputes
Act. This Court noticed that:
"Section 25(M dealt with the inposition of
further restrictions.in the matter of layoff.
Secti on 25(N) provi ded for condi tions
precedent to retrenchnent of workmen. I'n
these cases the vires of neither of the two
sections were attacked. Rather, a contrast was
nmade between, the said provisions wth that of
Section 25(0) to attack the latter.. The nmain
di fference pointed out was that in sub-section
(3) of Section 25(M, the authority while
granting or refusing perm ssion to the
enployer to lay off was required to record
reasons in witing and in sub-section (4) a
provi sion was nmade that the perm ssion applied
for shall be deemed to have been
77
granted on the expiration of the period of two
nont hs. The period provided in subsection (4)
enjoins the authority to pass the order one
way or the other within the said period.
Simlarly, in sub-section (2) of Section 25(N)
reasons are required to be recorded in witing
for grant or refusal of the permssion for
ret renchment and the provi sion for
retrenchnment and the provision for deened
perm ssion was made in sub-section (3) on the
failure of the governnental authority to
conmuni cate the permission or the refusa
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within a period of three nonths."
5. In Excel War’'s decision this Court analysed the

provisions of Section 25-0 and it has been indicated that
under Section 25-O if in the opinion of the appropriate
CGovernment, the reasons for the intended closure are not
adequate and sufficient or if the closure was prejudicial to
the public interest, permssion to close down could be
ref used. It was pointed out by this Court that reasons
given for the closure by the enpl oyer might be correct yet
perm ssion could be refused if they were thought to be not
adequate and sufficient by the State Governnment and no
reason was required to be given in the order granting the
perm ssion or refusing it. It was also pointed out that the
appropriate Governnment was not enjoined to pass the order in
terns of sub-section (2) and Section 25-Owithin 90 days’

period of the notice. It was indicated in .Excel Wars case
that even thougha situation nmight arise both from the
poi nt of  view of |aw and order ‘and financial aspect that
enpl oyer ‘would find it inpossible to carry on business any
| onger,  '‘perm ssion could be refused even when the reasons
for i ntended closure was bonafide but the concer ned
authority felt that the closure was agai nst public interest,
which reason would be universal in all cases of closure.
Such provision with potentiality to pass unreasonable order
was held to be beyond the pale of reasonable restriction
permtted by Article 19 (6) of the Constitution.

6. The | earned counsel has subnmitted that Section 25-M
and Section 25-N have common di stingui shing features which
make the said two provisions different from Section 25-0O
the validity of which was considered by this Court in Exce

Wear’s case. In the aforesaid circunstances, the  decision
rendered in Excel War’'s case is not applicable for deciding
the constitutional validity of Section 25-M

7. The | earned counsel for the appellant has strongly
relied on the decision of this Court in the case of | Wrknen
of Meenakshi MIls Ltd. and others versus Meenakshi Mlls
Ltd. and another ( 1992 (3) SCC 336). In the said decision,
the constitutional wvalidity of Section 25-N as it /stood
prior to the substitution by Industrial D sputes (Arendnent)
Act, 1984 was taken into consideration-and it has been held
by this Court that confernent of power on _appropriate
CGovernment authority to grant or refuse permssion- for
retrenchment is not vitiated on the ground of absence of
provision for appeal or revision against or review of the
order passed by the Government or authority-as the order is
required to be a speaking order to be passed on objective
considerations. It has also been held that sub-section (2)
of Section 25-N is not vitiated on the ground of. non
prescription of guidelines for exercise of the power hecause
exerci se of the power under Section 25-N being quasijudicia

in nature and not purely adm nistrative and discretionary,
gui delines are not required. Mreover, the power has to be
exercised not only by indicating reasons but also in
accordance with the objective

78

indicated in the Statenent of Objects and Reasons given in
the said anmending Act, 1976 as also the basic idea of
settl enent of i ndustrial disputes and pronotion of
i ndustrial peace. It has also been held in the decision in
Meenakshi MI1I1’s case that Section 25-N as it stood prior to
the Amending Act 1984, though inposed restriction on
enpl oyer’s right to retrench worknen, but such retrenchnent
were inmposed in consonance with the directive principles of
the Constitution and in general public interest and
therefore should be presumed to be reasonabl e.
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8. The |learned counsel has also submitted that in
Meenakshi MI1's case this Court has specifically pointed
out that the decision in Excel War’s case is not applicable
for considering the constitutional validity of the Section
25-N. It has been pointed out in distinguishing the
decision made in Excel War’s case that sub-section (2) of
Section 25-0 provided for an order being passed by the State
CGovernment refusing to grant permssion to close t he
undertaking on its subjective satisfaction and there was no
requirement for recording of reasons in the said order and
in these circunstances, this Court held that the absence of
a right of appeal or review or revision rendered .the
restriction as unreasonable. The |earned counsel has
therefore submitted that in view of the decision in
Meenakshi MI11's case, the constitutional wvalidity of
Section 25-M cannot- be challenged and section 25-M and
Section 25N having common features and being clearly
di stingui shable from Section 25-0 of the Industrial D sputes
Act, the reasons indicated in Meenakshi MIl's case for
uphol di ng the constitutional validity of Section 25-N fully
applies for upholding the constitutional validity of Section
25-M

The | earned counsel has therefore submtted that the appea
should be allowed by holding that Section 25-Mas it stood
prior to Anendi ng Act 1984 was valid and orders passed under
Section 25-M cannot be held illegal and void.

9. Dr. Shankar Ghosh, |earned senior advocate appearing
for the respondent No. 1, Madura Coats Ltd.,  has however
submitted that for appreciating the question of unreasonabl e
restriction inmposed on the fundanmental right to carry on
trade or business wunder the guise of protecting public
interest, it is necessary to consider whether or not the
restriction’ inposed under the statute is  consistent wth
and limted to the extent of control required for achieving
the purpose for which the restriction was sought to be
i mposed. In this connection, Dr. Ghosh has referred to an
earlier decision of this Court in(Chintaman Rao v. State of
Madhya Pradesh (1979 SCR 759). In the said ‘decision,
Sections 3 and 4 of the Central Province -and Ber ar
Regul ati on of Mnufacture of Bidi (Agricultural Purposes)
Act 1948 wr taken into consideration. Under Section 3 of the
said Act, the Deputy Conm ssioner was enmpowered to issue
notification thereby fixing a period to be an agricultura
season Wwith respect to such villages as may be specified
therein. Under sub-section (1) of Section 4 of the said Act,
the Deputy Comm ssioner was enpowered to issue an order in
respect of such villages as he nmay specify t her eby
prohi biting the manufacture of Bidi during the agricultura
season. Sub-section (2) of Section 4 provided that no
person residing in a village specified in such order, /shal
during the agricultural season, engage hinself - in the

manuf acture of Bidis and no manufacturer shall during the
sai d

79

season enploy any person for the manufacture of Bidis. In

Chi ntaman Rao’s case this Court has hel d:
"The phrase ’'reasonable restriction’ connotes
that the limtation inposed on a person in
enjoynment of the right should not be arbitrary
or of an excessive nature beyond what s
required in the interest of the public. The
word 'reasonable’ inplies intelligent care and
del i beration, that is, the choice of a course
whi ch reason dictates. Legislation whi ch
arbitrarily or excessively invades the right
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cannot be said to contain the quality of
reasonabl eness and unless it strikes a proper
bal ance between the freedom guaranteed in
article 19( 1 )(g) and the social «contro
permtted by clause (6) of Article 19, it mnust
be held to be wanting in that quality."”
10. It has been held by this Court in the said decision
that the object of the statute is to provide neasures for
the supply of adequate |abour for agricultural purposes in
Bi di manufacturing areas of the Province and it could be
achieved by legislation restraining the enploynent of
agricultural [labour in the manufacture of Bidis during the
agricultural season. Even in point of tinme, a restriction
may have been reasonable if it ambunted to a regul ati on of
the hours of work in the business. But the aforesaid
provisions of the Act have no reasonable relation to the
obj ect in view but the said provisions are drastic in scope
that it go in much excess of the object.
11. Dr., Ghosh has also referred to another decision of
this Court in Ms Dwarka Prasad Laxmi Naram versus Slate of
Utar Pradesh and two others (1954 SCR 803). In the said
case, constitutional validity of Cause 43 of UP. Coa
Control Order. 1953 was taken into consideration and it has
been held in the said decision that the licensing authority
may grant, refuse to grant, renew or refuse to renew a
licence and nmmy suspend, cancel, revoke or nodify any
licence or any termthereof granted by himunder the order
for reasons to be recorded for the action he takes. Not only
so, the power could be exercised by any to whom the State
Coal Controller’ may choose to delegate the sane.  Such w de
power including the power to del egate to any person of the
choice of the Controller wthout any guiding principle was
hel d to be unreasonable and far in excess of the reasonable
restriction required to achi eve the purpose.
12. Dr. Chosh has further referred to the decision of this
Court in Pathuma and others versus State of Kerala and
others (AIR 1978 SC 771). 1In  the said decision, the
constitutional validity of Section 20 of the Keral a
Agriculturists Debt Relief Act was taken into consideration
by a larger Bench of seven Judges. It has been held in the
sai d deci sion by upholding the validity of Section 20 of the
Kerala  Act that in interpreting the constitutiona
provision, the court should keep in mnd the social setting
of the country so as to show a conplete consciousness and
deep awareness of the growi ng requirenents of the society,
the increasing needs of the nation, the burning problens of
the day and the conplex issues facing the peopl e which the
legislature in its wi sdomthrough beneficial  [egislation
seeks to solve The judicial approach should be dynamc
rather than static. pragmatic and not pedantic and el astic
rather than rigid. It has also been indicated that  Article
19 guarantees all the seven freedons to the citizens of the
country including the right to hold, acquire and di spose of
property. But article 19 al so provi des reasonabl e
restrictions to be placed by Parlianent or the Legislature
in
80
public interest. It has been further indicated that in
judging the reasonabl eness of the restrictions inposed by
Clause (6) of Article 19, the Court has to bear in mnd the
Directive Principles. It has also been indicated that
restriction to be reasonable nust not be arbitrary or in
excessive nature so as to go beyond the requirenment of the
i nterest of general public.
13. Dr. Chosh has finally referred to the decision of this
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Court in Managenent of Kairbette Estate v. Rajanmanickan
(1960 (3) SCR 371). In this decision, this Court considered
the inport of the expression "any other reason" in the
definition of 'lay off under Section 2 (kkk) of Industria
Di sputes’ Act. It has been held that:
"Any other reason to which the definition
refers, must, we think, be a reason which is
allied or analogous to reasons al r eady
specified."
14. Dr. Ghosh contends that the definition of lay off
clearly indicates a nunber of contingencies which my
justify "lay off. He has submitted that in Meenakshi MIIl’s
case, this Court has also noted the distinctive features of
"lay off
15. Dr. Ghosh has contended that the decision rendered in
Meenakshi MI1's case has not laid down any absolute
proposition that unfettered restriction on the right to hold
and acquire property and ca.fly on trade and business
activity /can be .inposed only on the score of socia
i nterest. He has al so submitted that in Meenakshi MII’s
case, the provisions for retrenchnent under Section 25-N of
the Industrial Disputes Act was taken into consideration but
retrenchment is a crystalised or frozen occasion and the
sane should not be heldat par with the provisions for |ay
of f under Section/25-M It has been contended by Dr Ghosh
that if the distinction between lay off and retrenchnent and
different types of problemassociated with lay off and
retrenchnment are considered in their proper perspective the
reasoni ngs for upholding the validity of Section 25-N should
not be made applicable in deciding their vires of Section
25-M  Dr CGhosh has submtted that for~ the purpose of
uphol ding the constitutional validity of a statute, upon a
chal | enge on account of unreasonable restriction, the Court
is required to look into the facts and circunstances and the
ground realities under which the offending provision of the
statute is to be applied. No ~strait-jacket formul a,
therefore, can be laid down for (deciding the question of
reasonable restriction in each and every statute. He has
submitted that in the natter of lay off under Section 25-M
excepting in the case of power failure-and natural calanity,
in all other cases, even if there are genuine urgent grounds
for immediate action of lay off, a prior permssion is
requiredto be obtained. It is permssible under Section 25-M
to defer disposal of an application for such perm ssion for
approval upto a period of two nonths from the date of
application even if ultimtely such permissionis accorded.
Such outer Ilimt of two nmonths in a given case, may be
whol |y unreasonabl e thereby frustrating the very purpose for
which an imediate action for lay off was warranted. Dr.
Ghosh has submitted in support of his contention that even
if in a given case there is breakdown of essenti a
conponents of a machinery without which the productive
activity in a particular factory cannot be carried on and
even if it so happens that any attenpt to run the factory
i nvol ves substantial risk even in respect of other plants
and al so the | abour force involved in operational activity,
t he managenent though
81
has a bona fide and urgent need to imediately lay off the
| abourers whose service cannot be gainfully utilised unti
the productive activities can be effectively restored on
sone future date, cannot resort to lay off lawfully wunless
perm ssion is accorded by the concerned authority. Dr Ghosh
has submitted that it may not be unlikely that in sone cases
such machi nery being inmported and hi ghly sophisticated my
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not be repaired and conm ssioned in near future and a case
of imrediate lay off was essentially necessary, but the
rigid provisions of Section 25-M do not provide for taking
i medi ate action in such and simlar contingency. The
provi sions of Section 25-Mrequiring formal approval in al
ci rcunmst ances except in the case of power failure or natura
calamty mnust be held to be absolutely undesirable and
harsh. The restriction inposed in Section 25-Mis far in
excess of reasonable restriction necessary to achieve the
object of preventing inproper action of the enployer in
resorting to lay off The unreasonable compulsion in
retaining a large |labour force without any service being
rendered by themmay lead to closure of the unit being sick
and economically not a viable unit. Such undesirable result
brought on the enpl oyer on conpul sion cannot be held to be a
nor mal i ncidence of a reasonable restriction on t he
enployer’s right to lay off Such provision may not even
serve the interest of |abour force because in the vent of
cl osure, the job opportunity is bound to be affected and the
econom ¢ interest of the nation is bound to be in |eopardy.
Dr. Ghosh has subnitted that the problens associated wth
"lay off have their special features and incidence and the
principle underlying the restriction inmposed on retrenchment
under Section 25-N as considered in Meenakshi MI1l’s case is
not appl i cabl e in al | fours in consi deri ng the
reasonabl eness of the restrictions inposed in Section 25-M
Dr. Giosh has submitted that the ~broad features which
weighed with this' Court in holding Section 25-O as
unconstitutional in Excel War’s case are applicable in
deciding the constitutional validity of Section 25-M In the
aforesaid facts, the inpugned decision holding Section 25-M
bef ore anendnent in 1984" as unconstitutional should not be
interfered with and the appeal shoul d be dism ssed.

16. After considering the respective subm ssions 'of the
| earned counsel for the parties and considering various
decisions of this Court in_ deciding the question of
reasonabl eness of the restriction inposed by a statute on
the fundanmental rights guaranteed by Article 19 of the
Constitution of India (reference to which would be nad
hereinafter),it appears to us that the following principles
and guidelines should be kept in mnd for considering the
constitutionality of a statutory provision upon a challenge
on the alleged vie of unreasonabl eness of the restriction
i nposed by it:

(a) The restriction sought to be inposed ’'on t he
f undanent al rights guaranteed by Article 19 of t he
Constitution must not be arbitrary or of an excessive nature
so as to go beyond the requirement of flt 'need of the
society and object sought to be achieved. (1950 SCR / 759.
1954 SCR 803, 1979(1) SCR 1003).

(b) There must be a direct and proxinate nexus or a
reasonabl e connection between the restriction inposed and
the object sought to be achieved. (AIR 1963 SC 812, AIR 1978
SC 777, 1992 (3) SCC 336).

(c) No abstract or fixed principle can

82

be laid down which may have universal application in al
cases. Such consideration on 'the question of quality of
reasonabl eness, therefore, is expected to vary fromcase to
case. (AR 1960 SC 1080, AR 1961 SC 1602, AIR 1978 SC 771).
(d) In interpreting constitutional provisions, court
should be alive to the felt need of the society and conpl ex
i ssues facing the people which the legislature intends to
sol ve through effective legislation. (AIR 1961 SC 1602, AR
1978 SC 771).
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(e) In appreciating such problens and felt need of the
soci ety the judicial approach nust necessarily be dynamc,
pragmatic and elastic. (AIR 1961 SC 1602, AIR 1977 SC 1825,
AR 1978 SC 771).

(f") It is inperative that for consi derati on of
reasonabl eness of restriction inposed by a statute, the
Court shoul d exam ne whether the social control as envisaged
in Article 19 is being effectuated by the restriction
i mposed on fundanental right. (AR 1952 SC 196, AIR 1964 SC
416, AR 1978 SC 771).

(9) Al though Article 19 guarantees all the seven freedons
to the citizen. such guarantee does not confer any absolute
or unconditional right  but is subject to reasonabl e
restriction which the legislature may inpose in public
interest. It is therefore necessary to exam ne whether such
restriction is neant to protect social welfare satisfying
the need of prevailing social values. (AIR 1952 SC 196, AIR
1964 SC 416, AIR 1971 SC 2164, AR i978 SC 771 )

(h) The reasonabl eness has got to be tested both from the
procedural and substantive aspects. It should not be bound
by processual perniciousness or jurisprudence of renedies.
(AIR 1977 SC 1825, 1979 (1) SCR 1009)

() Restriction ~inposed on the f undanent al ri ght
guar ant eed under Article 19 of the Constitution nmust not be
arbitrary, unbridled, uncanalised and excessive and al so not
unreasonably discrimnatory. Exhypothesis, therefore, a
restriction to be reasonable nust also be consistent wth
Article 14 of the Constitution

(k) In judging the reasonableness of the restriction
i nposed by C ause (6) of Article 19, the Court has to bear
in mnd directive principles of state policy. (AR 1973 SC
1461, AIR 1976 SC 490, AIR 1978 SC 771)

(1) Odinarily, any restriction soinposed which has the
effect of pronmoting or effectuating a directive principle
can be presuned to be a reasonable restriction in public
interest. (1992 (3) SCC 336).

17. In Meenakshi MII's case, the contention that the
Section 25-N has inposed unreasonable restriction on the
fundanental right to hold property and to carry on business
activities has been rejected by indicating that the object
underlying the enactnment of Section 25-N by introducing
prior scrutiny of the reasons for retrenchment is to prevent
avoi dabl e har dshi p to the enployees resulting from
retrenchnment by protecting existing enploynment and to check
the growth of unenploynent which would otherwise be the
consequences of retrenchment in industrial establishnent

enploying a |large nunber of worknen. It has also been
indicated in the said
83

decision that the restriction inmposed in Section 25-N on
the right of retrenchment of the enployer is intended to
mai ntain higher tenpo of production and productivity by
preserving industrial peace and harnony, and in that sense,
Section 25-N seeks to give effect to the mandate contained
in the directive principles of the Constitution as contained
in Articles 38, 39(a), 41 and 43. It has been indicated in
Meenakshi. M 11's case that ordinarily any restriction so
i mposed which has the effect of pronpoting or effectuating a
directive principle can be presumed to be reasonabl e
restriction in public interest and a restriction inposed on
the enployer’s right to term nate the service of an enpl oyee
is not alien to the constitutional schene which indicates
that the enployer’s right is not absol ute. We nmay indicate
here that even in Excel War’s case it has been held that:
"the right to close a business is an integra
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part of the fundanental right to carry on a
business. But as no right is absolute in its
scope so is the nature of this right. It can

certainly be restricted, regul at ed or
controlled by law in the interest of genera
public.”

(Enphasi s suppl i ed)

18. In Meenakshi MI1Il's case, it has been held that the
power to grant or refuse permission for retrenchnent of
wor kmen conferred under sub-section (2) of Section 25-N has
to be exercised on an objective. consideration of the
rel evant facts after affording an opportunity to the parties
having an interest in the matter and reasons have to be
recorded in the order that is passed. The enquiry which has
to be nmade under sub-section (2) before an order granting or
refusing permission for retrenchment of workmen is passed,
woul d require an exam nation of the particulars which .are
required to be supplied by the enployer. Such decision being
qguasi -judi'cial, is justiceable before H gh Court. In view of
the tinme limt of three nonths prescribed in sub-section (3)
of Section 25N, there is need for expeditious disposal which
may not be feasible if the proceedings are conducted before
a judicial officer ~accustonmed to the judicial process.
Moreover, during the course of such consideration, it may
become necessary to explore the steps that nay have to be
taken to renobve the causes necessitating the proposed
retrenchnment which may involve interaction between the
various departnments of the CGovernment. This can be better
appreci ated and achieved by an Executive Oficer rather than
a Judicial Oficer. |t has alsobeen indicated in Meenaksh

MIl's case that in the matter of exercise of the power
conferred by sub-section (2) of Section 25-N, the power has
to be exercised keeping in view the provisions of ‘the Act
and the object underlying the Arendi ng Act of 1976 ' whereby
Section 25-N was inserted in the Act. The object underlying
the requirement of prior permssion for retrenchment of
workmen introduced by Section 25-N as indicated’ in the
Statement of Object and Reasons for the Amending Act of
1976, is to prevent avoidable hardship to the enployees
resulting from retrenchment by protecting —enploynent to
t hose already enployed and nmaintain higher -tempo of
production and productivity by preserving industrial peace
and harnony. The said consideration coupled with the  basic
i dea underlying the provisions of the Act , nanel vy,
sett| enent of i ndustrial disputes and pronoti on of
i ndustrial peace, gives a sufficient indication of the
factors which have to be borne in mnd by the appropriate
gover nent or aut hor -
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its by exercising its power to grant or refuse permssion
for retrenchnent under sub-section(2).

19. In our view, the aforesaid observations in upholding
the validity of Section 25-N squarely apply in upholding the
validity of Section 25-M It is evident t hat the

| egi sl ature has taken care in exenpting the need for prior
perm ssion for lay off in Section 25-M if such lay off is
necessitated on account of power failure or nat ura
calam ties because such reasons being grave, sudden and
explicit, no further scrutiny is called for. There nmay be
various other contingencies justifying an i mediate action
of lay off but then the legislature in its wsdom has
thought it desirable in the greater public interest that
decision to lay off should not be taken by the enployer on
its own assessnent with inmedi ate effect but the enployer
must seek approval fromthe concerned authority which is
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reasonably expected to be alive to the problens associated
with the concerned industry and other relevant factors, so
that on scrutiny of the reasons pleaded for permitting |ay
of f, such authority nay arrive at a just and proper decision
in the matter of according or refusing permssion to |ay

of . Such authority is under an obligation to dispose of
the application to accord pernmission for a lay of f
expeditiously and, in any event, wthin a period not

exceeding two nonths fromthe date of seeking perm ssion
It may not be unlikely that in sone cases an enployer may
suffer unnerited hardship upto a period of two nonths within
which his application for lay off is required to be disposed
of by the authority concerned but having undertaken a
productive venture by establishing an industrial unit
enpl oying a | arge nunber of labour force, such enployer has
to face such consequence on sonme occasions and may have to
suffer some hardship for some time but not exceeding two
nmont hs wi thin which his case for a lay off is required to be
considered by the concerned authority otherwise it will be
deened that perm ssion has been accorded. In the greater
public interest for maintaining-industrial peace and harnony
and to prevent unenploynent wthout just cause, t he
restriction inmposed ~under subsection(2) of Section 25-M
cannot be held to be arbitrary, unreasonable or far in
excess of the need for which such restriction has been
sought to be inposed.

20. It may be pointed out that sub-section (3) requires
recording of reasons for the decision taken, ‘and a copy of
the order is required to be comunicated to all . concerned.

Further, by force of sub-section(4), perm ssion sought for
shal | be deemed to have been granted, if the decision is not
conmuni cat ed within the nentioned peri od. Procedur a
reasonabl eness has been taken care of by these provisions.
As regards substantive reasonabl eness, we feel satisfied, as
the power in question would beexercised by a specified
authority and as it can well be presuned that the one is
to be specified would be a high authority who would be
conscious of his duties and obligation. If such an‘authority
woul d be informed that lay .off is required because of, any
sudden break down of nachinery, which illustration was given
by Dr. CGhosh to persuade us to regard the restriction _as
unr easonabl e, we have no doubt that the authority woul d  act
pronmptly and see that the establishnent in question is not
put to loss for no fault on its part. As every power has to
be exercised reasonably, and as such an  exercise takes
within its fold, exercise of power within reasonable tineg,
we can take for granted that the statutory  provision
requires that in
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apparent causes (take sudden break down) justifying lay off,
the authority would act with speed.

21. As already indicated, the distinguishing features
between Section 25-M and Section 25-N on one hand and
Section 25-0 on the other have been noticed in the decision
in Excel Wear’'s case

22. In our view, the reasonings indicated in Excel War’s
case in striking down 25-O are not applicable for
consi dering the constitutional validity of Section 25-M2).
On the contrary, it appears to us that the reasonings
i ndicated in Meenakshi MII’s case in upholding the validity
of Section 25-N squarely apply in upholding the vires of
Section 25-M It also appears to us that the inpugned
provision of Section 25-Msatisfies various aspects of
scrutiny for upholding reasonable restriction on the
fundanmental right when tested in the context of qguidelines
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and principles indicated hereinbefore. The restriction
appears necessary to us in larger public interest and to
pr ot ect the interest of workmen, who, but for t he
restriction may be subjected to uncalled for lay off. The
application of this restriction to industrial establishments
specified in Section 25-K duly takes care of the hardship
which could otherw se be caused to small establishnments.
Directive Principles do require placing of the restriction
on large industrial establishnments enploying | arge nunber of
wor ken. The i mpugned deci sion of the Madras Hi gh Court,
therefore, nust be held to be erroneous and the sane is, set
aside by wupholding the vires of Section 25-M of the
I ndustrial Disputes Act. 1947 which was introduced under the
Amendi ng Act of 1976. This appeal is, therefore, allowed
wi t hout, however, any order as to costs.
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