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PETI TI ONER
SMI. G TARANI PAUL
Vs.
RESPONDENT:

DI BYENDRA KUNDU ALI AS DI BYENDRA KUMAR KUNDU

DATE OF JUDGVENTO06/ 12/ 1990

BENCH
KULDI P SI NGH (J)

BENCH

KULDI P SI NGH (J)

RAMASWAMY, K

Cl TATI ON

1991 AIR 395 1990 SCR Supl. (3) 464
1991 scc (1) 1 JT 1990 (4) 702

1990 SCALE  (2) 1198

ACT:

Cvil Procedure Code, 1908: Section 100 Concur r ent
finding of facts--lIgnoring of in Second appeal--Issue not
rai sed or argued before Courts bel ow Acceptance of--Wether
justified.

West Bengal Estates Acquisition Act, 1953: Under-Raiy-
ats--Sal e of their ri ght's-- Approval of hi gher
aut horities--Wether required.

HEADNOTE

The appel | ant purchased the suit land from Bauries, the
under Raiyats by way of sale deeds, after the comng into
force of the West Bengal Estates Acquisition Act, 1953. It
was stated that defendants 1 and 2 acconpanied’ by sone
Policemen had disturbed the possession of the appellant-
plaintiff by destroying the standing crop - and planting
gamagrass seedlings in the land. Hence the appellant insti-
tuted a suit for declaration of title and possession of ~the
suit land. The trial Court decreed the suit in favour of the
appel l ant-plaintiff.

On an appeal filed by the Defendants, the First _Appel-
late Court affirned the findings of the trial Court.

Aggri eved, Defendant No. 1 filed a Second appeal before
the Hi gh Court. Reaching a finding that the actual date of
di spossession was not specifically nmentioned in the plaint
and unless the sanme was pl eaded and proved, the suit for
possession was not conpetent, the H gh Court allowed the
appeal and set aside the judgnments of the Courts bel ow.

The appellant-plaintiff has preferred the present ap-
peal , by special |eave, against the H gh Court judgnent.

Al owi ng the appeal, this Court,

HELD: 1. The High Court fell into error in ignoring the
concurrent findings of the Courts bel ow and accepting the
appeal on an issue which was neither raised nor argued
before the Courts below The Hi gh Court msread the plead-
ings and the evidence on the record. [467B-D
465

2. In the face of clear pleadings and the evidence on
record the High Court was wong in reaching the conclusion
that there was no pl eadi ngs and evi dence regardi ng di sposes-
sion. Even otherwise in the face of the finding of the
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Courts below that the appellant-plaintiff had proved her
title it was not necessary for the Hi gh Court to go into the
guestion of ascertaining the date of dispossession. [468A-B]

3. There is nothing on record to show that the Baaries
could not sell their rights as under-Raiyats wthout the
approval of the higher authorities. Neither there are any
pl eadi ngs on this point nor any evidence was | ed before the
trial Court. [468C]
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