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RUVA PAL, J.

Bet ween 1994 and 1999, Ms Indian O | Corporation
Ltd., the respondent herein, inported various petrol eum
products and crude oil into India. These goods were
carried to different ports in India by vessels chartered for
this purpose. Throughout this period, the respondent had
cl eared the inported goods upon payment of custons
duty without protest by the customauthorities.

On 15th March 2000, the respondent received a
show cause notice sent by the Comm ssioner of Custons,
Cal cutta, the appellant before us, alleging that the
respondent had wilfully mi sdeclared the val ue of the
goods whil e naking entries under Section 46 of the
Custonms Act, 1962 by deliberately suppressing that the
denurrage charges had been paid to the ship owners
under the charter party agreements. Since, according to
the show cause notice paynent for the denmurrage had
been nade through the negotiating bank, the bank
charges and the demurrage paid were includible in the
custons val ue of the goods. On this basis, the
assessabl e value was all eged to be Rs. 6026, 05,71, 604/ -.
The respondent was therefore asked to show cause why
extra duty to the tune of Rs.9,75,98,31,199/- shoul d not
be realised and why penalty shoul d not be |evied against
the respondent and its officers.

According to the respondent, the 17th to 20th
March 2000 were holidays. On 21st March, the
respondent asked for tine to file a witten reply to the
show cause notice. This was rejected by the appell ant
and the demand was confirmed on 30th March 2000.
Penal ty equivalent to the amount of the duty deternined
was also levied. |In addition, interest @O per cent per
annum was i nmposed.

The respondent filed appeals before the
Conmi ssi oner of Custons (Appeals). The appeals were
rejected. The respondent preferred a further appea
before the Custonms Excise and Gold (Control) Appellate
Tri bunal (CEGAT). The Tribunal allowed the appeal of
the respondent on grounds which are briefly summari zed:
(1) The Central Board of Excise and Custons (CBEC)
had issued a circular on 14th August 1991in which it
was said that the demurrage did not formpart of the
assessabl e val ue of the goods inported; the circul ar
was bi ndi ng on the Revenue and the Depart nent
could not contend ot herw se;
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(2) The decision of this Court in Garden Silk Ltd. V.
Union of India 1999 (113) ELT 358 relied upon by

the Revenue was not an authority for the

proposition that demurrage payabl e on account of

del ay in discharging goods froma vessel was
includible in the value of goods while assessing the
custons duty payabl e thereon

(3) Under Section 14 of the Custons Act, 1962 the
assessabl e value of the inported goods must be the
price at which the goods are ordinarily sold. The
payment of denurrage was not an incident of an
ordinary sale. An extraordinary expenditure, |ike
denurrage, could not be included in the assessable
val ue of the inported goods.

According to the appellant, the value of the inported
goods was assessable under Section 14 of the Act read

with the Custons Val uation (Determnation of Price of

| mported Goods) Rules, 1988. The Rules require that the
transacti'onval ue had to be accepted unl ess the

adj udi cating authority hasvalid reasons to reject it. In
that event the value would have to be determined in

terns of Rule 5 to Rule 8 proceedi ng sequentially. The
adj udi cating authority had accepted the transaction val ue
whi ch was inclusive of ‘cost, insurance and freight (CF).
The denurrage was a conponent of the cost of freight.
Second, it was submitted that although Section 14 of the
Custons Act provided for the valuation of goods for

pur poses of assessnment on the price at which such or

i ke goods are ordinarily sold, the word 'ordinary neant
not hing nore than that the seller and the buyer should
have conducted the transaction at arns length. The
appel l ant relied upon the decision of this Court in Ms

Ei cher Tractors. Ltd. 2000 (122) ELT 321 to contend

that denurrage was not, in this sense,~ an extraordinary
payment. It is paid in terns of the agreenment between the
respondent and the vessel owner. Third, it is submtted
that by virtue of Section 14 (1-A) read with Rule 9 (2)(a) of
the 1988 Rules the actual cost of freight was includible in
the assessabl e value of the inported goods. It is
contended that since the 1988 Val uation Rul es

i ncorporated the GATT Val uation Principles, this country
shoul d adopt the international understandi ng of the

concept of demurrage. A decision of the European Court

i ndi cated that the demurrage charges payable to a

transport conpany are part of the cost of transport.” In the
United States the courts had held that demurrage is only
an extended freight. (U S. v. Attantic Refining Co., DCNJ,
112 F Supp 76,80) Fourth, it is submtted that the circular
i ssued in 1991 was not binding on the Revenue in view of
the decision of this Court in Garden Silk MIIls Ltd.
(supra). In fact the circular had been withdrawn wth
effect from2nd March 2001. Finally, it was submtted that
the Tribunal had itself in the case of Panchmahal Steel
Ltd. V. Collector of Custons, Raj kot 1998 (101) ELT

399 held that denurrage charges were includible in the
assessabl e val ue of inported goods. The judgrment was
delivered on 4th Decenber 1996 and "eclipsed" the 1991
circul ar.

The respondent has submitted that the circular had

been i ssued under Section 151A of the Custons Act

which was in para materia with Section 37B of the Centra
Excise Act and that it was well settled that the Revenue
was bound by the instructions issued by CBEC. It is
submtted that the Commi ssioner ought not to have raised
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or confirmed the demand in violation of the instructions of
t he CBEC nor was it open to the Revenue to file an
appeal before this Court seeking relief contrary to the
circular. On the merits, it is submitted that the 1988 Rul es
were subject to the provisions of Section 14 which
provi des that the assessable value had to be arrived on
the basis of the ordinary sale price at the price of
inmportation. It is submtted that apart fromthe fact that
demurrage did not formpart of the ordinary sale price,
even Rule 9(2)(a) did not include demurrage as a
conponent of the assessable value. The decisions in
Garden Sil k and Panchmahal as al so the decision of the
Eur opean Court have been 'di stingui shed as inapplicable.
It was submitted that the order of the Conm ssioner was
passed with undue haste, with a closed mnd and in
violation of the principles of natural justice.

Section 151-A of 'the Custons Act, 1961 in so far as
it is relevant provides:
"I nstructions to officers of custons. - The
Board may, if it considers it necessary or
expedi ent-so to do for the purpose of
uniformity in the classification of goods or with
respect to the |levy of duty thereon, issue such
orders, instructions and directions to officers
of custons as it may deemfit and such
of ficers of Custons and all the other persons
enpl oyed in the execution of this Act shal
observe and foll ow such orders, instructions
and directions of the Board".

Material Iy identical provisions are contained in
Section 119 of the Incone Tax Act, 1961 and Section 37B
of the Central Excise Act.

This Court has, in a series of decisions, held that
circul ars issued under Section 119 of the |Incone Tax Act,
1961 and 37B of Central Excise Act are binding on the
Revenue

The sonewhat different approach in Ms.
Hi ndustan Aeroneutics V. Conm ssioner of Incone
Tax, Karnataka, Bangal ore 2000 (5) SCC 365 by two
| ear ned Judges of this Court, apart frombeing contrary to
the stream of authority cannot be taken to have |aid down
good law in view of the subsequent decision of the
Constitution Bench in Collector of Central Excise,
Vadodara V. Dhiren Chemical |ndustries. After this
Court had construed an exenption notificationin a
particul ar manner, it said:
"W need to nake it clear that, regardl ess of
the interpretation that we have placed on the
sai d phrase, if there are circulars which have
been issued by the Central Board of Excise
and Custons which place a different
i nterpretati on upon the said phrase, that
interpretation will be binding upon the
Revenue".

Despite the categorical |anguage of the clarification by
the Constitution Bench, the issue was again sought to be
rai sed before a Bench of three Judges in Central Board of
Central Excise, Vadodara v. Dhiren Chenicals |ndustries:
2002 (143) ELT 19 where the view of the Constitution Bench
regardi ng the binding nature of circulars issued under Section
37B of the Central Excise Act, 1944 was reiterated after it was
drawn to the attention of the Court by the Revenue that there
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were in fact circulars issued by the Central Board of Excise
and Custons which gave a different interpretation to the
phrase as interpreted by the Constitution Bench. The sane
vi ew has al so been taken in Sinplex Castings Ltd. v.
Conmi ssi oner of Custons, Vishakhapatnam 2003 (5) SCC
528.
The principles |laid down by all these decisions are :
(1) Al though a circular is not binding on a Court or
an assessee, It is not open to the Revenue to
rai se the contention that is contrary to a
bi nding circular by the Board. \Wen a circular
remains in operation, the Revenue is bound
by it and cannot be allowed to plead that it is
not valid nor that it is contrary to the terns of
the statute.
(2) Despite the decision of this Court, the
Depart ment cannot be permitted to take a
stand contrary to the-instructions issued by the

Boar d.

(3) A show cause notice and demand contrary to
existing circulars of the Board are ab initio

bad

(4) It is not open to the Revenue to advance an
argument or file an appeal contrary to the

circul ars.

As we have noted the provisions of Section 151A are
in pari materia with the provisions of S 119 of the Income
Tax Act 1961 and Section 37B of the Central Excise Act.
Parliament introduced Section 151A by an amendnent to
the Customs Act, 1962 in 1995 but with effect from 27th
Decenber, 1985 (Act 80 of 1995), when this Court had
al ready construed identical |anguage in-the manner
indicated. It may be assuned that Parlianment had
| egi sl atively approved the construction by using the exact
words so construed again in the Custons Act. There is,
therefore, no reason why the principles enunciated by this
Court under the two earlier Acts should not also be
determ native of the construction put on the later in respect
of a materially simlar statutory provision. This was al so
not argued by the appellant.

During the period in question, the followng circular
had been issued by the Central Board of Excise and
Custons with regard, inter alia to denurrage charges:

"Subj ect : Denurrage charges and di spatch
noney not to formpart of the assessable value \026
Regar di ng.

The Kandl a Cust om House had rai sed the issue
relating to the inclusion of denurrage charges

and excl usi on of dispatch noney for conputing

t he assessabl e val ue ascertai nabl e under

Section 14 of the Custonms Act, 1962. Pursuant

to the decision taken in the Tariff Conference of
Col l ector held in August 1981, the issue was
further discussed in the Tariff Conference of
February 1989. The Conference had desired

that the matter nay be re-exanmined in its totality
especially in the context of current valuation
principl es based on the GATT Val uation at Goa

on 4th and 5th April, 1991 exam ned the probl em
posed in entirety. The Conference cane to the
conclusion that in the past-despatch noney and
denurrage woul d not constitute el enment of val ue
since it is not an elenent for the carriage. These
noneys are in the nature of penalties or rewards
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by virtue of a contract of charter agreenent

between the carrier and the charter and this in

no way coul d be conceived as being part of the
freight or for that matter part of the price actually
pai d or payable for the goods.

Havi ng regard to the above and the fact
that in no other Custom House there was a
practice to include or deduct such noneys, it has
been deci ded that 'denurrage’ and 'despatch
nmoney may not forma part of assessable val ue"

The Circular in no uncertain terns excludes denurrage
fromthe assessable value. " In the Ilight of the judicial principles
enunci ated earlier, it was not open to the appellant to either
i ssue the show cause notice or contend otherw se. The
demand based on an-assessabl e val ue inclusive of denurrage
cannot be sustained as long as the circul ar renmmi ned operative
and as'long as the decisions cited earlier remain good | aw

The submi-ssion of the appellant in this context is that the
respondent had not acted on the basis of the circular and
therefore the principle of promssory estoppel did not apply.

The submi ssion is msconceived. The circul ars issued by the

CBDT under the Income Tax Act, 1961 and the CBEC under

Section 37(B) of the Central Excise Act, 1944 have been held

to be binding prinmarily on the basis of the | anguage of the
statutory provisions buttressed by the need of the adjudicating
officers to maintain uniformty in the |evy of tax/duty throughout
the country.

It is then submtted that the CEGAT had itself held that
the denurrage charges were pre-|landing charges and hence
includible in the assessabl e value in Panch Mahal v.

Col l ector of Custonms Raj kot 1998 (101) ELT 399 . It is
submitted that the law |l aid down by the Tribunal which becane
final for want of appeal would have to be foll owed ot herw se
there woul d be a chaotic situation.  Reliance has al so been
made on the decision of this Court in H ndustan Aeronautics
(supra).

We have al ready noted that H ndustan Aeronautics
does not represent the correct |aw  The subnission of the
appellant is directly contradictory to the principles |aid down by
the series of decisions noted earlier and the attenpt on the
part of the appellant to distinguish the long line of ‘authority is
unaccept abl e.

The decision in Panch Mahal Steel (supra) does not
all ow an adjudicating officer to act in violation of the Crcular

i ssued under Section 151A. Incidentally the decision in Panch
Mahal (supra) was an ex-parte one in the sense that the
i nporter was not represented when the matter was argued. Its

failure to prefer an appeal could not in the circunstances nean
that the issue had becone final as far as all other-inporters are
concerned. Mreover, there was no reference to the Circul ar

nor any reason for conming to the conclusion that denurrage

was includible in the value of the inported goods.

We nay nention here that the stand of the appellant that
this Court had taken the view that denurrage was includible in
Garden Sil ks (supra) both in the adjudication order and before
the Tribunal appears to have been abandoned, in our opinion
rightly, in the witten notes of subm ssion. Apart fromthe
deci sion of the Constitution Bench in Dhiren Chemcals
(supra), Garden Silks (supra) was a decision on |anding
charges. It did not construe the 1988 Rules. The circular on
the other hand was issued on a re-exam nation of the issue in
the light of the GATT Val uation principles as incorporated in
the 1988 Rul es.
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Inthis viewit is not necessary for us to deternmine the
further issue whether in the absence of Board circul ars,
denurrage woul d still be includible in the assessabl e val ue of
the inported goods. For the purposes of these appeals, it is
sufficient to hold, as we do, that denurrage was wongly
i ncl uded by the adjudicating officer in the assessabl e val ue
contrary to the directive of the CBEC at a time when the
circular had not been withdrawn.

For the reasons aforesaid, the appeals are dism ssed
with costs.




