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ACT:

Disciplinary and crimnal proceedings--Holding of - -
Si nul t aneousl! y- - Whet her | egal bar--Not advisable to evolve a
hard and fast rule valid for all cases.

HEADNOTE:

The appellant, an enployee of Respondent No. 1, was
subjected to disciplinary proceedings-as also a  crimna
prosecution simul taneously on the allegation that he
physically assaulted a supervising officer. He filed a civi
action in the trial court asking for injunction against the
disciplinary action pending crimnal trial. The trial court
stayed further proceedings in the disciplinary action till
di sposal of the crimnal case. In appeal, the ‘appellate
court affirmed the aforesaid order. However, the H gh’  Court
al lowed the Revision Application of the Respondent and set
asi de the inpugned order on the ground that there-is no bar
for an enployer to proceed with the departmental proceeding
with regard to the sane allegation for which a crimnal case

i s pendi ng.
Al'lowi ng the appeal to this Court,
HELD: |. The order of the High Court is vacated and

that of the trial court as affirmed in appeal is restored.
The crimnal action and the disciplinary proceedings were
grounded wupon the same set of facts. The disciplinary
proceedi ngs should have been stayed and the H gh Court was
not right ininterfering with the trial court’s “order of
i njunction which had been affirmed in appeal. [826A- B]

2(i) Wiile there could be no I egal bar for sinultaneous
proceedi ngs being taken, yet, there may be cases where it
would be appropriate to defer disciplinary proceedings
awai ti ng disposal of the crinmnal case. In the latter class
of cases it would be open to the delinquent-enpl oyee to seek
such an order of stay or injunction fromthe court. [825E-F]

2(ii) \Wether, in the facts and circunstances of a
particular case, there should or should not be such
simultaneity of the proceedings would then receive judicia

consideration and the Court wll decide in the given
circunmstances of a particular case as to whether the
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di sciplinary proceedings should be interdicted, pending
crimnal trial. [825F-Q

The Delhi Coth and General MIIls Ltd. v. Kushal Bhan
[1960] 3 SCR 227; Tata Gl MIls Co. Ltd. v. Its Wrkmen,
[1964] 7 SCR 555 and Jung Bahadur Singh v. Baij Nath Tiwari,
[1969] 1 SCR 134, relied upon.

Rama P. C. v. Superintendent of Police, Kolar & Anr.
AR 1967 54 Mysore 220; Ali Mhd. & Os. v. Chairman T.A &
C. Udhanpur, [1981] 2 SLR 225; Mulindra Singh v. The Deputy
Conmi ssioner & Ors., [1973] LIC 6 1564; Shaikh Kasim v.
Superintendent of Post Ofice, Chingletut, AIR 1965 Mad.
502; Khusi Ramv. Union of India, [1974] LIC 553 and Project
Manager, ONGC v. Lal Chand Wazir Chand Chandna, [1982] 1 SLR
654, referred to.

3. It is neither possible nor advisable to evolve a hard
and fast, straight-jacket forrmula valid for all cases and of
general application without regard to the particularities of
the individual -situation

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3129of
1988

From t he Judgnent and Order dated 7.7.1987 of the Patna
Hi gh Court in Cvil Revision No. 128 of 1987 (R)

R K. Jain, Rakesh K Khanna and R P. Singh for the
Appel | ant .

R N. Sacht hey and Anip Sachthey for the Respondents.

The foll owing Order of the Court was delivered:

ORDER

Speci al | eave granted.

The appellant is an enployee in the Balihari Colliery of
the Respondent No. 1 and in 1986 was working as an
electrical helper. On the allegation that he physically
assaul ted a supervising officer by name S. K. Mandal, he was
subjected to disciplinary proceedings as also a /crimna
prosecution. Since the disciplinary proceeding as‘also the
crimnal trial were taken sinultaneously, the appellant

filed a civil action in the court of Mnsif at ~ Dhanbad
asking for injunction against the disciplinary action
PG NO 823

pending crimnal trial. On 6.12.1986, the Munsif nade an
order staying further proceedings in the disciplinary action
till disposal of the crimnal case. The appeal of the
Respondent No. 1 against the order of l|earned Minsif was
di smssed on 31st March, 1987, by the appellate court.
Thereupon the Respondent No. 1 noved the High Court in._ its
revisional jurisdiction. The High Court by its order = dated
7.7.1987 hel d:
"First information report was | odged against the  opposite
party (appellant) and the sane was pending before the
conpetent court. Meanwhile the petitioners (respondents)
started departnental proceedi ng against the opposite party.
The opposite party filed a suit before the trial court for
declaration that appointnment of the Enquiry Oficer was
illegal and for restraining the petitioners pernmanently from
continuing with the departnmental proceeding during the
pendency of the crimnal case. That was allowed by the tria
court and confirmed by the |l ower court. There is no bar for
an enployer to proceed with the departnental proceeding with
regard to the sanme allegation for which a crimnal case is
pendi ng.

I am therefore, of the opinion that the courts below
were wong in granting injunction in favour of the opposite
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party.

In the result, this application is allowed and the order
i mpugned is set aside."

According to M. Jain for the appellant, the |ega
position settled by this Court supported the stand that the
di sciplinary action had to be stayed till the crimnal case
was over. He relied upon the decisions in The Delhi doth
and General MIIs Ltd. v. Kushal Bhan, [1960] 3 SCR 227 and
Tata Gl MIls Co. Ltd. v. Its Wrknmen, [1964] 7 SCR 555. He
also referred in the course of his submission to the
decisions of different H gh Courts in support of his
propositions. Two cases out of the several ones of the High
Courts he relied wupon are Khusi Ramv. Union of India,
[1974] LIC 553 and Project Manager, ONGC v. Lal Chand Wazir
Chand Chandna, [1982] 1 SLR 654. Pathak CJ., as he then was,
In the H machal case indicated that fair play required the
postponing of the «crimnal trial and Thakkar J. as our
| ear ned brother then was in the Gujarat case had also taken
a simlar view.
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W would Tike to point out that there are al so
authorities in support of the position that there is nothing
wong in parallel proceedi ngs being taken--one by way of the
di sciplinary proceeding and the other in the crimnal court.
Reference mmy be /nade to decision of this Court in Jang
Bahadur Singh v. Baij Nath Tiwari, [1969] | SCR 134 and sone
deci sions of Hi gh Courts such as Rana P.C. v. Superintendent
of Police, Kolar & Anr., AR 1967 54 Mysore 220; Ali Mhd. &
Os. v. Chairman T.A & C Udhanpur, [1981] 2 SLR 225;
Moulindra Singh v. The Deputy Comm ssioner & Os., [1973]
LIC 6 1564 and Shai kh Kasimv. Superintendent of Police
Ofice, Chingletut, AIR 1965 Mad. 502.

M. Jain contended that we should settle the law in a
straight jacket formula as judicial opinion appeared to be
conflicting. We do not propose to hazard such a step as that
woul d create greater hardship and individual situations my
not be available to be nmet and thereby injustice is likely
to ensue.

In the Delhi Coth & General MIIls’' case (supra), it was
poi nted out by this Court:

"It is true that very often enployers stay  enquiries
pending the decision of the crimnal trial courts and that
is fair; but we cannot say that principles of  natura
justice require that an enployer nust wait for the decision
at least of the crimnal trial court before taking action
agai nst an enployee. In Shri Bimal Kanta Mikherjee v. Ms.
News man‘s Printing Wrks, [1956] LAC 188, this was the view
taken by the Labour Appellate Tribunal. W may, however, add
that if the case is of a grave nature or involves questions
of fact or law, which are not sinple, it would be advisable
for the enployer to await the decision of the trial court,
so that the defence of the enployee in the crininal case may
not be prejudiced .... .

In Tata Ol MIIs’ case (supra), Gajendragadkar, CJ,
spoke for a three Judge Bench thus:

"There is yet another point which remains to be
consi dered. The Industrial Tribunal appears to have taken
the view that since crimnal proceedings had been started
agai nst Raghavan, the domestic enquiry should have been
stayed pending the final disposal of the said crimna
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proceedings. As this Court has held in the Delhi Cloth and
General MIls Ltd. v. Kushal Bhan, it is desirable that if
the incident giving rise to a charge framed against a
workman in a donestic enquiry is being tried in a crimna
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court, the enpl oyer, should stay the donmestic enquiry
pendi ng the final disposal of the crimnal case .....

In Jang Bahadur’s case (supra) this Court said:

"The issue in the disciplinary proceedings is whether
the enployee is gquilty of the charges on which it is
proposed to take action against him The sanme issue nay
arise for decisionin a civil or crimnal proceeding pending
in a court. But the pendency of the court proceeding does
not bar the taking of disciplinary action. The power of
taki ng such action is vested in the disciplinary authority.
The civil or crimnal court has no such power. The
initiation and continuation of disciplinary proceedings in
good faith is not calculated to obstruct or interfere wth
the course of justice in the pending court proceeding. The
enpl oyee is free to nove the court for an order restraining
the continuance of ~the disciplinary proceedings. |If he
obtains a stay order, a wlful violation of the order would
of course anobunt to contenpt of court. In the absence of a
stay order the disciplinary authority is free to exercise
its |awful powers.

The view expressed in the three cases of this Court seem
to support the position that while there could be no |ega
bar for sinultaneous proceedi ngs being taken. yet, there nmay
be cases where it would be appropriate to defer disciplinary
proceedi ngs awaiting disposal of the crimnal case In the
latter class of cases it would be opento ‘the delinquent-
enpl oyee to seek such an order of stay or injunction from
the Court. Wether ' in the facts and circunstances of a
particul ar case there should or should not be such
simultaneity of the proceedings would then receive judicia
consideration and the Court will decide in the given
circunstances of a particular case as to whether the
di sciplinary proceedings should be interdicted, pending
crimnal trial As we have already statedthat it is | neither
possi bl e nor advisable to evolve a hard and fast, straight-
j acket formula valid for all cases and of genera
application wthout regard to the particularities’ of the
i ndi vidual -situation. For the disposal of the present / case,
we do not think it necessary to say, anything nore,
particularly when we do not intend to lay down any  genera
gui del i ne.
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In the instant case, the crimnal action and the
di sciplinary proceedings are grounded upon the same set -~ of
facts. We are of the view that the disciplinary ~proceedings
shoul d have been stayed and the Hi gh Court was not right in
interfering with the trial court’s order of injunction which
had been affirmed in appeal

The appeal is allowed and the order of the Hi gh Court is
vacated and that of the trial court as affirmed in appeal is
restored. The appellant shall be entitled to costs. - Hearing
fee is assessed at Rs. 2, 000.

W would like to point out that for the first tine in
this Court, the enquiry report in the di sci plinary
proceedi ngs was produced. W express no Vview about
it.

M L. A Appeal al | owed.




