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(Arising out of S.L.P-(Crl.) No. 3490 of 2006)

S.B. Sinha, J.
Leave granted.

Interpretation of Section 357 of the Code of Crimnal Procedure, 1973
("the Code’, for short) vis-‘-vis the provisions of the Negotiable Instrunents
Act ('the Act’, for short), as regards power to inpose sentence of fine is
i nvol ved in these appeal s which arise out of a judgment and order dated
6. 6. 2006 passed by the High Court of Bonmbay in Crimnal Wit Petition No.
1167 of 2006.

Accused No. 1-Ms. Goodvalue Marketing Co. Ltd., a conpany
regi stered and incorporated under the Conpanies Act, 1956 and Accused
No. 2- Appel | ant herein were convicted for conmission of an of fence
i nvol ving Section 138 of the Act by a judgment of conviction and sentence
dat ed 23.2.2006 hol di ng

"The accused No.1 conpany Ms. Goodval ue
Marketing Co. Ltd. stands convicted for the offence
puni shabl e under Section 138 r.w 141 of Negoti abl e
I nstruments Act.

The accused No.1 conpany, is sentenced to pay a
fine of Rs.25,000/- (Rupees Twenty Five Thousand

only). In default of paynent of fine, the accused No. 2
M. Dilip Dahanukar, the Chairman of accused No.1l and
representative at the trial, shall suffer S.1. for 1 nonth.

The accused No.2 M. Dilip S. Dahanukar, stands
convicted for the offence puni shabl e under Section 138
r.w. 141 of Negotiable Instrunents Act, 1881

The accused No.2 is sentenced to suffer S.1. for 1
nont h.

The accused No.2 is also directed to pay
conpensation to the conplainant, quantified (sic) at
Rs. 15, 00, 000/ - (Rupees Fifteen | akhs only), under
Section 357(3) of Cr.P.C. The accused No.2 is entitled to
pay the amount of conpensation in two equal nonthly
instal ments of Rs.7,50,000/- each. The first instal nent of
Rs. 7,50, 000/ - shall be paid on or before 23-03-2006 and
the second instal ment of Rs.7,50,000/- shall be paid on or
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bef ore 24-04-2006 in default of paynent of the anount
of conmpensation the accused No.2 shall suffer further S. I
for 2 nmonth."

An appeal was preferred thereagainst. The Appellate Court by an
order dated 27.4.2006 while admtting the appeal, directed themto deposit a
sum of Rs. 5 |akhs each within four weeks fromthe said date. A wit
petition was filed by the appellants questioning the legality of the said order
whi ch by reason of the inpugned judgrment has been di snissed.

Subm ssions of M. Subash Jha, |earned Counsel appearing on behal f
of the appellant are

i) That having regard to the provisions of Section 357(2) of the
Code, the impugned judgnent is wholly unsustainable inasnmuch as in terns
thereof the anpunt of fine inmposed woul d automatically be suspended.

i) Ri ght to prefer an appeal being a constitutional right in ternms of
Article 21 of the Constitution of India, no condition could have been
i nposed in respect therefor or for suspension of sentence.

M. Uday Unesh Lalit, |earned Senior Counsel appearing on behal f of
the respondents, on the other hand, would subnmit that a distinction nust be
nmade between inposition of fine and application thereof, as contenplated
under C auses (a) to (d) of Sub-Section (1) of Section 357 and an anount of
conpensation directed to be paid under Section (3) thereof.

W have noticed hereinbefore the sentence inposed upon the accused.
It was submitted that a conjoint reading of Section 357 read with Sections
421 and 424 of the Code would clearly go to showthat it is permissible for a
Court to direct recovery of fine forthwith and if it . is to be held that recovery
of fine is automatically stayed, Section 421 and 424 of the Code woul d
become nugatory.

The Act is a special statute. Section 138(1) thereof provides for
i mposition of sentence upto two years or a fine which may extend to twice
the anount of the cheque or with both.

Bef ore enbarki ng upon the rival contentions raised by the parties, we
may notice the rel evant provisions of the Code

"357. Order to pay conpensation.\026 (1) Wen a
Court inposes a sentence of fine or a sentence (including
a sentence of death) of which fine forns a part, the Court
may, when passing judgnment order the whole or any part

of the fine recovered to be applied-
*

* * *

(b) in the paynent to any person of
conpensation for any loss or injury caused
by the offence, when conpensation is,
in the opinion of the Court, recoverable by
such person in a Cvil Court;

* * * *
(2) If the fine is inposed in a case which is subject
to appeal, no such paynent shall be made before the

period allowed for presenting the appeal has el apsed, or

if an appeal be presented, before the decision of the

appeal
(3) Wen a Court inmposes a sentence, of which
fine does not forma part, the Court nmay, when passing

j udgrment order the accused person to pay, by way of

conpensati on such amount as nay be specified in the

order to the person who has suffered any loss or injury by

reason of the act for which the accused person has been
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so sent enced.
* * * *
(5) At the time of awardi ng conpensation in any
subsequent civil suit relating to the sane natter, the
Court shall take into account any sum paid or recovered
as compensation under this section.”

"421. Warrant for levy of fine.\026 (1) Wen an
of fender has been sentenced to pay a fine the Court
passi ng the sentence nay take action for the recovery of
the fine in either or both of the followi ng ways, that is to
say, it may-

(a) issue a warrant for the |l evy of the ampunt by
attachrment and sal e of any novabl e property
bel ongi ng to the offender

(b) issue a warrant to the collector of the
district, authorizing himto realize the
amount as arrears of |and revenue from
tthe novabl e or immovabl e property, or
bot h of the defaulter:

Provided that, if the sentence directs that in default
of paynment of the fine, the offender shall be inprisoned,
and if such offender has undergone the whole of such
i mprisonnent in default, no Court shall issue such
warrant unless, for special reasons to be recorded in
witing, it considers it necessary soto do, or unless it has
made an order for the payment of ‘expenses or
conpensation out of the fine under Section 357."

"431. Money ordered to be paid recoverabl e as
a fine.\026 Any noney (other than a fine) payable by virtue
of any order nmade under this Code, and the nethod of
recovery of which is not otherwi se expressly provided
for, shall be recoverable as if it were a fine:"

"439. Special powers of H gh Court or Court of
Session regarding bail.\026 (1) A Hgh Court or Court of
Session may direct-
(a) that any person accused of an of fence and-in
custody be rel eased on bail, and if the offence
is of the nature specified in sub-section (3) of
Section 437, may inpose any condition which
it considers necessary for the purposes
mentioned in that sub-section
(b) that any condition inposed by a Magistrate
when rel easi ng any person on bail be set aside
or nodified:

Provi ded that the H gh Court or the Court of
Session shall, before granting bail to a person who-is
accused of an offence which is triable exclusively by the
Court of Session or which, though not so triable, is
puni shable with inprisonment for life, give notice of the
application for bail to the Public Prosecutor unless it is,
for reasons to be recorded in witing, of opinion that it is
not practicable to give such notice.

(2) A High Court or Court of Session may direct
that any person who has been rel eased on bail under this
Chapter be arrested and commit himto custody.”

It is, therefore, apparent that if a Court inposes a sentence of fine or a
sentence or where it fornms a part thereof, the Court is entitled to direct that
whol e or any part of the fine recovered, to be applied to in respect of the
factors enunerated in clauses (a), (b), (c) or (d). Section 421 of the Code
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deals with the node and manner in which the fine levied is to be recovered.
Section 424 deals with the steps required to be taken by the Court where the
amount of fine has not been paid forthwith. Section 357 deals with two
types of cases, nanely, (i) where only a sentence has been inposed; and (ii)
where fine also forns part of the sentence. When a fine is inposed
simplicitor Section 421 read with Section 424 woul d be applicable but where
fine forns part of the sentence, it would not have any application

A statute must be read harmoniously. An amount of conpensation
directed to be paid nmay not formpart of a fine. It may be awarded
separately. It may be recoverable as if it is a fine in terms of Section 431 of
the Code but by reason thereof it would not become automatically
recoverable forthwith. The |egal position, however, nust be considered
keeping in view the purport and object of the Act.

An appeal is-indisputably a statutory right and an of fender who has
been convicted is entitled to avail the right of appeal which is provided for
under Section 374 of the Code. Right of Appeal from a judgnment of
conviction affecting the |iberty of a person keeping in view the expansive
definition of Article 21 is also a Fundanmental Right. R ght of Appeal, thus,
can neither beinterfered with or inpaired, nor it can be subjected to any
condi ti on.

We may take notice of sone of the decisions operating in the field in
this behal f.

In Gari kapati Veeraya vs. N. Subbiah Choudhry & Ors. [AIR
1957 SCR 540], this Court opined

"(i) That the legal pursuit of arenmedy, suit, appeal and
second appeal are really but steps in a series of
proceedi ngs all connected by an intrinsic unity and are to
be regarded as one | egal proceeding.

(ii) The right of appeal is not a mere natter of procedure
but is a substantive right.

(iii1) The institution of the suit carries with it the
inmplication that all rights of appeal then in force are
preserved to the parties thereto till the rest of the career
of the suit.

(iv) The right of appeal is a vested right and such a right
to enter the superior court accrues to the litigant and

exi sts as on and fromthe date the |lis comences and
although it nay be actually exercised when the adverse
judgrment is pronounced such right is to be governed by

the law prevailing at the date of the institution of the suit
or proceeding and not by the law that prevails at the date
of its decision or at the date of the filing of the appeal
(v) This vested right of appeal can be taken away only by
a subsequent enactment, if it so provides expressly or by
necessary intendnment and not ot herw se."

This Court, in Babu Rajirao Shinde vs. The State of Mharashtra
[ (1971) 3 SCC 337], observed that a convicted person nust be held to be at
| east entitled to one appeal as a substantial right.

Yet again in Siddanna Apparao Patil vs. The State of Mharashtra
[(1970) 1 SCC 547], this Court held

"The right to prefer an appeal from sentence of Court of
Sessions is conferred by Section 410 of the Crim nal
Procedure Code. The right to appeal is one both on a
matter of fact and a matter of law. It is only in cases
where there is a trial by jury that the right to appeal is
under Section 418 confined only to a matter of |aw "




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 18

In State of Cujarat vs. Salinbhai Abdul gaffar Shai kh and Qthers
[ (2003) 8 SCC 50], it was held:

"10. Sub-section (4) of Section 34 of POTA

provi des for an appeal to the Hi gh Court against an
order of the Special Court granting or refusing
bail. Though the word "appeal" is used both in the
Code of Crimnal Procedure and the Code of G vi
Procedure and in many other statutes but it has not
been defined anywhere. Over a period of tinme, it
has acquired a definite connotati on and neani ng

whi ch is as under:

"A proceedi ng undertaken to have a deci sion

reconsi dered by bringing it to a higher authority,
especially the submission of alower court’s
decision to a higher court for review and possible
reversal

An appeal’, strictly so-called, is one in which the
guestion is, whether the order of the court from
whi ch the appeal is brought was right on the

mat eri al which the court had before it.

An appeal is renoval of the cause froman inferior
to one of superior jurisdiction for the purposes of
obtaining a review or retri al

An appeal, generally speaking, is a rehearing by a
superior court on both law and fact."

11. Broadly speaking, therefore, an appeal is a
proceedi ng taken to rectify an erroneous decision
of a court by submtting the question to a higher
court, and in view of the express | anguage used in
sub-section (1) of Section 34 of POTA the appea
woul d Iie both on facts and on | aw.” Therefore even
an order granting bail can be exanined on nerits
by the Hi gh Court wi thout any kind of fetters onits
powers and it can cone to an independent

concl usi on whet her the accused deserves to be

rel eased on bail on the nerits of the case. The
consi derations which are generally relevant in'the
matter of cancellation of bail under sub-section (2)

of Section 439 of the Code will not cone in the
way of the High Court in setting aside an order of
the Special Court granting bail. It is, therefore,

evident that the provisions of POTA are in clear
contradistinction with that of the Code of Crim na
Procedure where no appeal is provided agai nst an
order granting bail. The appeal can lie only against
an order of the Special Court and unless there is an
order of the Special Court refusing bail, the
accused will have no right to file an appeal before
the High Court praying for grant of bail to them

Exi stence of an order of the Special Court is,
therefore, a sine qua non for approaching the High
Court."

In regard to the principles of natural justice, it was stated in Madhav
Hayawadanr ao Hoskot vs. State of Maharashtra reported in (1978) 3
SCC 552 :

"11. One component of fair procedure is natural justice.
CGeneral | y speaki ng and subject to just exceptions, at |east
a single right of appeal on facts, where crinina

conviction is fraught with long loss of liberty, is basic to
civilized jurisprudence. It is integral to fair procedure,
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natural justice and normative universality save in specia
cases like the original tribunal being a high bench sitting
on a collegiate basis. 1In short, a first appeal fromthe
Sessions Court to the Hi gh Court, as provided in the
Crimnal Procedure Code, nanifests this value upheld in
Article 21."

The | egal position was declared as under

"Where the prisoner seeks to file an appeal or revision
every facility for exercise of that right shall be nade
avai l abl e by the Jail Admnistration

These benign prescriptions operate by force of
Article 21 (strengthened by Article 19(1)(d) read with
sub-article (5) fromthe | owest to the highest court where
deprivation of life and personal liberty is in substantia
peril."

A Constitution Bench-of this Court in Mardia Chenmicals Ltd. and
O hers vs. Union of India and Qthers [(2004) 4 SCC 311], where the
constitutionality of provisions of the Securitisation and Reconstruction of
Fi nanci al Assets and Enforcenent of Security Interest Act, 2002 were
guested qua Section 17(4) thereof, held

"I'n view of the discussion already held in this
behal f, we find that the requirenent of deposit of 75% of
the anobunt cl ai med before entertaining an appea
(petition) under Section 17 of the Act is an oppressive,
onerous and arbitrary condition against all the canons of
reasonabl eness. Such a condition is invalid and it is
l'iable to be struck down."

In Transm ssion Corporation of A'P. vs. Ch. Prabhakar & Os.
[(2004) 5 sCC 551], this Court held

"The appeal is the right of entering a superior court and
invoking its aid and interposition to redress an-error of
the court below. Though procedure does surround an

appeal the central idea is a right. The right of -appeal has
been recogni zed by judicial decisions as a right which

vests in a suitor at the time of institution of origina
proceedi ngs. "

I n Madhav Hayawadanrao Hoskot vs. State of Mharashtra
[(1978) 3 SCC 544], this Court held

"\ 005The fact renmmins that prisoners are situationally at the
nercy of the prison ‘brass’ but their right to appeal,

which is part of the constitutional process to resist illegal
deprivation of liberty, is in peril if district jail officials
i pse dixit that copies have been served is to pass mnuster
without a title of prisoner’s acknow edgerment. Wat is

nore, there is no statutory provision for free |l ega

services to a prisoner, absent which a right of appeal for
the legal illiterates is nugatory and, therefore, a negation
of that fair |egal procedure which is inplicit in Article 21
of the Constitution as made explicit by this Court in

Maneka Gandhi . "

It was further held:-
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"Freedomis what freedom does and here we go straight
to Article 21 of the Constitution, where the guarantee of
personal liberty is phrased with superb anplitude."

Al though it has been contended that direction to inpose a fine of Rs.5
| acs had been issued as a condition precedent for admtting the appeal; from
the order of the Appellate Court, the same does not appear to be correct. In
its order dated 23.4.2006, the | earned Appellate Court directed: -

"Appeal adnmitted.

Subst antive sentence @ conpensation payable in default

is suspended till the disposal of the appeal, on paynent of
Rs.5 lacs within four weeks.

Call R&P
Appel | ant be rel eased on same bail
Appel I ant \to furnish fresh bail bond."

We_nmay al so noticethat appellant sought tinme for depositing the
anmount of compensation and al so asked for the indul gence of the Court for
reducti on of the saidanobunt as al so for extension of tinme.

In the Menorandum of Appeal, it was prayed: -

"(d) That the order of depositing of the conpensation

i nposed by the trial court be suitably nodified, to enable
the appellant No. 2 time and conme up with reduced

amount of funds to conply with the sane.”

Al 't hough the right of appeal beinga vested right cannot be taken
away, we nust also notice that right of the Court cannot be taken away to
suspend the sentence and such a provision would be ultra vires. It was so
held in Dadu alias Tul sidas vs. State of Mharashtra [(2000) 8 SCC 437].

The distinction between sub-Sections (1) and (3) of Section 357 is
apparent. Sub-Section (1) provides for application of an anpbunt of fine
whil e i nposing a sentence of which fine forns a part; whereas sub-Section
(3) calls for a situation where a Court inposes a sentence of which fine does
not forma part of the sentence.

Conpensation is awarded towards sufferance of any loss or injury by
reason of an act for which an accused person is sentenced. Although it
provides for a crimnal liability, the amount which has been awarded as
conpensation is considered to be recourse of the victimin the sane manner
which may be granted in a civil suit. So far as Appellant No. 2 is concerned,
no fine has been inposed on him He was directed to pay compensation

The question is as to whether the matter would cone within the
purvi ew of sub-Section (3) and if so, whether sub-Section (2) of Section 357
woul d automatically be attracted.

The purposes for application of fine inposed has been set out in
clauses (a) to (d) of sub-Sections (1) of Section 357. C ause (b) of sub-
Section (1) of Section 357 provides for paynent of conpensation out of the
amount of fine. The purpose enunerated in clause (b) of sub-Section (1) of
Section 357 is the same as sub-Section (3) thereof, the difference being that
whereas in a case under sub-Section (1) fine inposed fornms a part of the
sentence, under sub-Section (3) conmpensation can be directed to be paid
whence fine does not forma part of the sentence.

The fine can be inposed only in ternms of the provisions of the Act.
Fi ne which can be inmposed under the Act, however, shall be double of the
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amount of the cheque which stood di shonoured. Wen, however, fine is not
i nposed, conpensation can be directed to be paid for |Ioss or injury caused
to the conpl ai nant by reason of commission of the offence. Cause (b) of
sub-Section (1) of Section 357 only provides for application of amount of
fine which may be in respect of the entire amount or in respect of a part
thereof. Sub-Section (3) of Section 357 seeks to achieve the same purpose.

W nust, however, observe that there exists a distinction between fine
and conpensation, although, in a way it seeks to achi eve the sanme purpose.
An amount of conpensation can be directed to be recovered as a 'fine' but
the legal fiction raised in relation to recovery of fine only, it is in that sense
‘fine’ stands on a higher footing than conpensation awarded by the Court.

If, therefore, under sub-Section (2) of Section 357, realization of fine,
at least in respect of the factor(s) enunerated in clause (1) of sub-Section to
be stayed automatically, we see no reason as to why the legislative intent
cannot be held to apply in relation to ambunt of conpensation directed to be
paid in terms of sub-Section (3).

I'n Rachhpal Singh vs. State of Punjab [(2002) 6 SCC 462], this
Court held:-

"...A perusal of the operative part of the judgment of the
H gh Court clearly shows that so far as the puni shrment
under Section 302 i's concerned, it has disagreed with the
Sessions Court and altered the sentence to one of life

i mprisonnent fromdeath. |t has nowhere stated that it is
also awarding a fine or that it was confirmng the fine
awar ded by the Sessions Court for the offence under
Section 302 IPC. 1In the absence of any such-specific
recording in our opinion, it should be deemed that the

H gh Court has awarded only a sentence of life

i mprisonnent for an offence under Section 302 IPC. 'In
such cases where the court does not award a fine al ong
with a substantive sentence, Section 357(3) comes into
play and it is open to the court toaward conpensation to
the victimor his famly. |In our (opinion, it is in'the
exercise of this power under Section 357(3) that the High
Court has awarded the conmpensation in question

therefore, it was well within the jurisdiction of the Hi gh
Court..."

Yet again in State of Punjab vs. G@urnej Singh [(2002) 6 SCC 663],
we may notice a simlar conclusion was arrived at although in a somewhat
different fact situation :

"11. In the present case, sentence of fine has also been

i nposed, as indicated in the earlier part of this judgnent.
Qut of the fine, a sumof Rs.1000 each had been ordered

to be given to the three injured persons, nanely, Dalip
Singh, Amarjit Kaur and Gurneet Kaur. The bal ance

amount is to go to the legal heirs of Jagjit Singh. W had
heard the | earned counsel for both parties on this aspect.
Learned counsel for the appellant submtted that Gurneet
Kaur | ost both her parents as well as her brother in the

i nci dent and now she is al one and woul d have becone of
marri ageabl e age or may have to start sonme work of her

own. She woul d need sonme nmoney. |n case she cannot

be conpensated, the ampbunt of fine may be enhanced to

sone extent. Learned counsel for the respondent has,
however, submitted that out of seven acres of |and

bel onging to his father, the same has been divided into
three equal shares and some of it is also under nortgage
and he has got two daughters and a son and his wife. He
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has al so submitted that whenever the respondent was

rel eased on parole he net Gurneet Kaur and his wife

al so keeps on going to neet her. Their relations are
normal and cordial. |If that is so, nothing better can be
thought of in the prevailing circunstances. However, we
are not considering for awardi ng any conpensation to

Gur neet Kaur under Section 357(3) CrPC but the

amount of fine inposed, can in any case be reasonably
enhanced. "

It is, therefore, seen that consideration for payment of compensation is
somewhat different from paynent of fine. It is, to the said extent applied
differently. As would be noticed a little later, it is necessary to probe into
the capacity of the accused to pay the anmount and the purpose for which it is
directed to be paid.

In Hari Singh vs. Sukhbir Singh & O's. [(1988) 4 SCC 551], this
Court held:

"Sub-section (1) of Section 357 provides power to award
conpensation to victins of the offence out of the

sentence of fine inposed on accused. 1In this case, we are
not concerned with sub-section (1). W are concerned

only with sub-section (3). It is an inportant provision
but courts have sel'dominvoked it. Perhaps due to

i gnorance of the object of it. It enpowers the court to
award compensation to victins while passing judgment

of conviction. In addition to conviction, the court my

order the accused to pay some anount by way of
conpensation to victimwho has suffered by the action of
accused. It may be noted that this power of courts to
award conpensation is not ancillary to other sentences

but it is in addition thereto. This power was intended to
do something to reassure the victimthat he or she is not
forgotten in the crimnal justice system It is a nmeasure
of responding appropriately to crinme as well of
reconciling the victimwith the offender. It is, to sone
extent, a constructive approach to crines. It is i'ndeed a
step forward in our crimnal justice system W,
therefore, recommend to all courts to exercise this power
liberally so as to neet the ends of justice in a better way.

It was further opined:-

"The paynment by way of conpensation nust, however,

be reasonable. \What is reasonable, nay depend upon-the
facts and circunmstances of each case. The quantum of
conpensati on may be determ ned by taking into account
the nature of crine, the justness of claimby the victim
and the ability of accused to pay. |If there are nore than
one accused they nmay be asked to pay in equal terns

unl ess their capacity to pay varies considerably. The
paynment may al so vary dependi ng upon the acts of each
accused. Reasonabl e period for payment of

conpensation, if necessary by instalments, nmay al so be
given. The court may enforce the order by inposing
sentence in default."

In Sarwan Singh & Ors. vs. State of Punjab [(1978) 4 SCC 111],
this Court held :
"...Though Section 545 enabled the court only to pay
conpensation out of the fine that would be inposed
under the law, by Section 357 (3) when a Court inposes
a sentence, of which fine does not forma part, the Court
may direct the accused to pay compensation. In
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awar di ng conmpensation it is necessary for the court to
deci de whether the case is a fit one in which

conpensation has to be awarded. If it is found that
conpensation shoul d be paid, then the capacity of the
accused to pay a conpensation has to be determined. In
directing conpensation, the object is to collect the fine
and pay it to the person who has suffered the |loss. The
purpose will not be served if the accused is not able to
pay the fine or conpensation for, inmposing a default
sentence for non-paynent of fine would not achieve the
object. If the accused is in a position to pay the
conpensation to the injured or his dependents to which
they are entitled to, there could be no reason for the court
not directing such conpensation. Wen a person, who
caused injury due to negligence or is nade vicariously
liable is bound to pay conpensation it is only appropriate
to direct paynent by the accused who is guilty of causing
an injury with the necessary nmens rea to pay

conpensation for the person who has suffered injury."

The purpose of inposition of fine and/or grant of conpensation to a
great extent must be considered having the relevant factors therefor in mnd
It may be conpensating the person in one way or the other. The amount of
conpensati on sought ‘to be inposed, thus, nust be reasonabl e and not
arbitrary. Before/issuing a direction to pay conpensation, the capacity of
accused to pay the sanme nust be judged. A fortiori, an enquiry in this behalf
even in a sunmary way may be necessary. ~ Sone reasons, which may not be
very el aborate, nay al so have to be assigned; the purpose being that whereas
the power to inpose fine is limted and direction to pay compensation can be
made for one or the other factors enunerated out of the same; but sub-
Section (3) of Section 357 does not inpose any such Iimtation and thus,
power thereunder shoul d be exercised only in appropriate cases. Such a
jurisdiction cannot be exercised at the whins and caprice of a judge.

If a fine is to be inposed under the Act, the anmount of which in the
opi nion of the Parliament would be nmore than sufficient to conpensate the
conplainant; can it be said, that ‘an unreasonabl e anobunt shoul d be directed
to be paid by the Court while exercising its power under sub-Section (3) of
Section 357? The answer thereto nust be rendered in the negative. Sub-
Section (5) of Section 357 also provides for some guidelines: Odinarily, it
shoul d be Il esser than the amount which can be granted by a Cvil Court upon
appreci ation of the evidence brought before it for |osses which mght have
reasonably been suffered by the plaintiff. Jurisdiction ofthe Civil Court, in
this behalf, for realization of the anbunt in question nust also be borne in
mnd. A crimnal case is not a substitution for-a civil suit, far |ess execution
of a decree which may be passed.

Prosecution under the Act may be contenpl ated as a nmeasure of
deterrence, but the sane is never neant to be a persecution

Even in a case where violation of fundanental right guaranteed under
Article 21 is alleged, the ambunt of conpensation cannot be arbitrary or
unr easonabl e even under Public Law.

In Sube Singh vs. State of Haryana [2006 (3) SCC 178], it is stated

"...The quantum of conpensation will, however, depend
upon the facts and circunstances of each case. Award of
such compensation (by way of public law renedy) wll

not come in the way of the aggrieved person claimng
addi ti onal compensation in a civil court, in the
enforcenent of the private law renedy in tort, nor cone
in the way of the crimnal court ordering conpensation
under Section 357 of the Code of Crimnminal Procedure.”

It does not appeal to us that although a conpensati on payabl e out of
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the quantum of fine would remai n stayed under sub-Section (2) of Section
357 of the Code, if a conpensation is directed to be paid under sub-Section
(3) thereof, the same would not attract the said provision. [See P. Suresh
Kurmar v. R Shankar, 2007 (4) SCALE 143]

Magi strates cannot award conpensation in addition to fine. Wen a
fine is inposed, however, the private party has no right to insist that
conpensati on may be awarded to himout of the ampunt of fine. The power
to award conpensation under Section 357(3) is not an ancillary power. It is
an additional power. {See Balraj vs. State [1995 Crl. Law Journal 3217}.

Cl ause (b) of sub-Section (1) of Section 357 and sub-Section (1) of
Section 357 and sub-Section (3) of Section 357 seek to achieve the sane
purpose. Wiat is necessary is to find out the intention of the |aw naker and
the object sought to be achieved. Sub-Section (2) of Section 357 uses the
word ‘fine’. It does not say that what would be stayed i.e. application of
fine. Sub-Section 2 of Section 357, in our opinion, does not contenpl ate
any other interpretation. Even assuming that M. Lalit was correct in his
subm ssion, still then sub-Section (3) would be squarely attracted

The anmount of conpensation, in view of the legal fiction, may be
recovered under Section 421 of the Code. But the anmpunt of conpensation
havi ng regard to Sub-Section (2) of Section 357 of the Code cannot be
recovered forthwi th unless the period of appeal expires.

Legal fiction, it is well- settled, nust be construed having regard to
the purport of the statute. {See Sadashiv Dada Patil vs. Purushottam
Onkar Patil (D) By Lrs. [2006 (10) SCALE 21]; MP. State Electricity
Board vs. Union of India & Os. [2006 (9) SCALE 194]; Maruti Udyog
Ltd. vs. RamLal & O's. [(2005) 2 SCC 638]; Bharat Petrol eum Corpn
Ltd. vs. P. Kesavan & Anr. [(2004) 9 SCC 772].}

Section 421 only provides for a nmode of recovery of fine. Section 424
provi des for an enabling clause so-as to enable the Court to take recourse to
either of the situations provided for therein. The said provision, however,
woul d be subject to sub-Section (2) of Section 357 of the Code. Section 431
of the Code provides for a legal fiction in terns whereof any nobney ot her
than a fine shall be recoverable as if it were a fine. Even-according to M.
Lalit, sub-Section (2) of Section 357 of the Code woul'd be attracted in such
a situation. There does not appear to be any reason as to why the amount of
conpensation should be held to be autonmatically payable, although the same
is only to be recovered as if a fine has been inposed.

We are, however, not oblivious of the fact that in Stanny Felix Pinto
vs. Jangid Builders Pvt. Ltd. & Anr. [(2001) 2 SCC 416], Thonas, J.
opi ned that while entertaining revision applications, a part of the fine should
be directed to be deposited but therein this Court had no occasion to consider
the provisions of Section 357 of the Code in details.

This Court in an appropriate case may have to consider as to whet her
in econonic offence |ike Negotiable Instrunments Act, the Courts shoul d at
all invoke sub-Section (3) of Section 357 of the Code, when the purpose can
be achi eved by taking recourse to substantive provision of Section 138 of the
Act read with Section 357(1) thereof. W, however, do not intend to |ay
down any law in this behalf, as at present advised, as we are not concerned
herein with such a situation

Section 389 does not deal with exactly a simlar situation. Section
389 of the Code is to be read with Section 387 thereof. Suspension of a
sentence and enl arging an appellant on bail, who is convicted and realization
of fine has been dealt with by the Parlianent under different provisions of
the Code. The power of the Court, thus, to suspend a sentence in regard to
realization of conpensation may be different fromthat of a direction in
realization of fine
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If realization of an ampbunt of conpensation payable to a victimas
envi saged under O ause (d) of sub-Section (1) of Section 357 is to be stayed
under sub-Section (2) thereof, there is no reason why the anmount of
conpensation payable in terms of sub-Section (3) shall not receive the sane
treatment.

Doctrine of Purposive Interpretation in a situation of this nature, in
our opinion, shall be appli ed.

In R (Haw) vs. Secretary of State for the Hone Departnent &
Anr. [(2006) 3 All ER p.428 at p.438], Lord Snmith stated: -

"42...a passage from Bennion Statutory Interpretation (4th
edn, 2002) 810 (section 304) entitled, ‘Nature of
pur posi ve construction’ . That begins with the follow ng
wor ds:
‘A purposive construction of an enactnent is
one which gives effect to the legislative
purpose by- (a) following the lLiteral neaning
of the enactnent where the neaning is in
accordance with the |egislative purpose (in
this Code called a purposive-and-litera
construction), or (b) applying a strained
meani ng where the literal neaning is not in
accordance with the | egislative purpose (in
the Code call ed a purposive-and-strai ned
construction).’
XXX XXX

44. The passage from Benni on conti nues:

...l amnot reluctant to adopt a

pur posi ve construction where to apply
the literal meaning of the |legislative
| anguage used would lead to results
whi ch woul d clearly defeat the
purposes of the Act. But in doing so
the task on which a court of justice.is
engaged renmai ns one of construction
even where this involves reading into
the Act words which are not expressly
included init. [Kamm ns Ballroom

Co. Ltd. v. Zenith Investnents
(Torquay) Ltd. (1970) 2 Al ER 871,
[1971] AC 850, [1970] 3 W.R 287]

provi des an instance of this; but in
that case the three conditions that
nust be fulfilled in order to justify
this course were satisfied. First, it
was possible to determne froma

consi deration of the provisions of the
Act read as a whol e precisely what the
m schief was that it was the purpose
of the Act to renedy; secondly, it was
apparent that the draftsman and
Parliament had by inadvertence

over| ooked, and so onmitted to dea
with, an eventuality that required to
be dealt with if the purpose of the Act
was to be achieved; and thirdly, it was
possible to state with certainty what
were the additional words that would
have been inserted by the draftsman
and approved by Parlianent had their
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attention been drawn to the om ssion
before the Bill passed into | aw.

Unless this third conditionis fulfilled
any attenpt by a court of justice to
repair the om ssion in the Act cannot

be justified as an exercise of its
jurisdiction to deternine what is the
neani ng of a witten | aw which
Parliament has passed.’

45. The passage from Benni on conti nues:

"Lord Diplock’s third point is, with
respect, erroneous. The argunent that
in Jones v. Wotham Park Settl ed
Estates Lord Di pl ock was mistaken in
saying that for a rectifying
construction to be effected it nust be
possi ble to state with certainty what
the m ssing words are, has been

endor sed by the House of Lords.

Lord Nicholls of Birkenhead said that
the court must be sure of "the

subst ance of the provision Parlianment
woul d have used" [ See I'nco Europe

Ltd. v. First Choice Distribution (a
firm [2000] 2 All ER 109, [2000] 2
Al ER 109, [2000] 1 W.R 586].""

{See also K L. Gupta vs. Bonbay Municipal Corpn. [(1968) 1 SCR
274 : AR 1968 SC 303]; Maruti Udyog Ltd. vs. Ram Lal [(2005) 2 SCC
638 : 2005 SCC (L&S) 308]; Reserve Bank of India vs. Peerless Genera
Fi nance & Investnment Co. Ltd. [(1987) 1 SCC 424]; Punjab Land
Devel opnent and Recl amation Corpn. Ltd. vs. Presiding Oficer
Labour Court [(1990) 3 SCC 682]; Balram Kumawat vs. Union of India
[ (2003) 7 SCC 628] and Pratap Singh vs. State of Jharkhand [(2005) 3
SCC 682] .}

Unfortunately, the Legislature has not nmade any express provision in
this behalf. |In absence of any express provision, the question nust be
consi dered having regard to the overall object of a statute. W have noticed
herei nbefore that Article 21 of the Constitution of India read with Section
374 of Crl.P.C. confers a right of appeal. Such a right is an absolute one. In
a case where a judgrment of conviction has been awarded, the Court can
rel ease a person on bail having regard to the nature of offence but as also the
other relevant factors including its effect on society. A person upon arrest
may have to remain in jail as an under trial prisoner. . So would a person
upon conviction. A person nay also have to remain injail, in the event he
defaults in paynent of fine, if he is so directed. But when a direction s
i ssued for paynent of conpensation, having regard to Sub-Section (2) of
Section 357 of the Code, the application thereof should ordinarily be
directed to be stayed. It will, therefore, be for the Court to stay the operation
of that part of the judgnment whereby and whereunder conpensation has been
directed to be paid, which would necessarily nean that sone conditions
therefor may al so be inposed. A fortiori a part of the anmpbunt of
conpensation may be directed to be deposited, but the sanme nust be a
reasonabl e anount.

An order may not be passed which the appellant cannot comply with
resulting himbeing sent to prison. Appellate Court, in such cases, nust
make an endeavour to strike a balance. Section 421 of the Code of the
Crimnal Procedure may take recourse to, but therefor he cannot be
remanded to custody.
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The Parlianment has dealt with the inposition of substantive sentence
and a sentence of fine vis-‘-vis paynent of conpensation differently.

A penal statute, in the event, the different neanings are possible to be
gi ven, nust be construed liberally in favour of an accused.

Wi le the Court shall give due weight to the need of the victim it
cannot ignore the right of an accused. In a case of conflict, construction
whi ch favours the accused shall prevail

In a case of this nature, the Court nust invoke the doctrine of
pur posi ve construction. Sub-Section (2) of Section 357 was enacted for a
definite purpose. It nmust be given its full effect.

Rel i ance has been placed on a judgnent of a |earned Single Judge of
the Andhra Pradesh High Court in V. Prasada Rao vs. The State of A P. &
Anr. [2002 Crl. Law Journal 395]. The |earned Judge opined that the
pur pose of stay in-sub-Section (2) of Section 357 would cover a case both
under sub-Section (1) as al so under sub-Section (3) stating:-

"8. The fine anmount inposed by the Court as a sentence
shal | have to be recoveredin the first instance so that the
whol e of the said anount or part of it can be applied
towar ds expenses and towards conpensation. The Code
clearly envisages recovery of fine amount. The

execution, suspension, rem ssion and comrutation of
sentences passed by a crinminal Court is envisaged under
Chapter XXXIlI of the Code. It is in four parts. Part A
deal s with the death sentences, Part B deals with

i mprisonnent, Part Cwith levy of fine and Part D deals

wi th general provisions regarding execution. Coming in
the realmof Part C. Section 421 envisages the procedure
of recovery of fine. There has been no specific provision
for recovery of conpensation awarded by the crimna

Court. |If the conpensation awarded is fromout of the
fine anmobunt there is no difficulty. However, under the
general provisions of Part D, Section 431 covers the
field. It is a residuary provision, which caters to the
above piquant situation.

The | earned Judge referred to Section 431 of the Code and observed

"The object of granting compensation is one and the

sanme under these provisions. Wen the order of
conpensati on granted under sub-section (1) gets
automatically stayed in the event of filing an appeal there
is no reason as to why the stay shall not operate in
respect of the conpensation granted under sub-section

(3) of Section 357 of the Code. Merely because sub-
section (2) is conm ng under sub-section (1) and speaks of
fine inposed by the Court in an appeal abl e case the

benefit of the stay engrafted under the Section cannot be
restricted to sub-section (1) alone nor its application be
excluded to the provisions of sub-section (3) thereof. It
is mani fest now even the conpensation granted under
sub-section (3) of Section 357 shall have to be recovered
only as if it were a fine. Consequently, the stay engrafted
under sub-section (2) in ny considered view equally

applies to the conpensation granted under sub-section (3)
of Section 357 of the Code. It is not a case of suspending
the sentence of fine where it is open to the Court to

i npose a condition either for deposit of a part of the fine
amount or for such condition as is appropriate in the
context. Section 357 which enables the Court to grant
conpensation, inheres in itself a bar for such paynent of
conpensati on under sub-section (2) which operates
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automatically. |Inposing a condition in this regard has
not been clearly envisaged by that Section. blivious of
the legal position the |earned Judge directed the
petitioner to furnish third party security."

In K. Bhaskaran vs. Sankaran Vai dhyan Balan & Anr. [(1999) 7
SCC 510], this Court held

"However, the Magistrate in such cases can
alleviate the grievance of the conpl ai nant by nmaki ng
resort to Section 357(3) of the Code. It is well to
remenber that this Court has enphasi sed the need for
nmaki ng |iberal use of that provision (Hari Singh v.
Sukhbir Singh). No limt is nmentioned in the sub-section
and therefore, a Magistrate can award any sum as
conpensation. O course while fixing the quantum of
such compensation the Magi strate has to consider what
woul d be the reasonabl e anount of conpensation
payabl e t'o the conplainant. Thus, even if the trial was
before a Court of a Magistrate of the First Cass in
respect of a cheque which covers an ampunt exceeding
Rs 5000 the Court has power to award conpensation to
be paid to the conplainant."”

{See al so Sugant hi' Suresh Kumar vs. Jagdeeshan [(2002) 2 SCC
420] .}
Recently, in National |Insurance Co. Ltd. vs. Laxm Narain Dhut
[ 2007 (4) SCALE 36], a Division Bench of this Court laid down the law in
the follow ng terns:

"A statute is an edict of the Legislature and

in construing a statute, it is necessary to seek the
intention of its maker. A statute has to be
construed according to the intent of those who

nmake it and the duty of the court (is to act upon the
true intention of the Legislature. If a statutory
provision is open to nore than one interpretation
the Court has to choose that interpretation which
represents the true intention of the Legislature.
This task very often raises difficulties because of
various reasons, inasnmuch as the words used may

not be scientific synbols having any precise or
definite neaning and the | anguage may be an

i nperfect nediumto convey one’ s thought or that

the assenbly of Legislatures consisting of persons
of various shades of opinion purport to convey a
nmeani ng which may be obscure. It is inpossible

even for the nost imaginative Legislature to

foresee all situations exhaustively and

ci rcunst ances that may enmerge after enacting a
statute where its application nay be called for.
Nonet hel ess, the function of the Courts is only to
expound and not to legislate. Legislation in a
nodern State is actuated with some policy to curb
sone public evil or to effectuate some public
benefit. The legislation is primarily directed to the
probl ems before the Legislature based on

i nformation derived from past and present

experience. It nay al so be designed by use of

general words to cover simlar problens arising in
future. But, fromthe very nature of things, it is

i mpossible to anticipate fully the varied situations
arising in future in which the application of the
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| egislation in hand may be called for, and, words
chosen to comuni cate such indefinite referents

are bound to be in many cases lacking in clarity

and precision and thus giving rise to controversia
guestions of construction. The process of
construction conbines both literal and purposive
approaches. In other words the |l egislative intention
i.e., the true or legal neaning of an enactment is
derived by considering the nmeaning of the words

used in the enactment in the Iight of any

di scerni bl e purpose or object which conprehends

the mschief and its remedy to which the

enactment is directed. (See District Mning Oficer
and Os. v. Tata lron & Steel Co. and Anr.JT 2001
(6) SC 183).

It is also well settled that to arrive at the
intention of the |egislation depending on the

obj ects for which the enactnent i's made, the Court
can resort to - historical, contextual and purposive

i nterpretation | eaving textual interpretation aside."

It was al so opi ned

"More often than not, literal interpretation of

a statute or a provision of a statute results in
absurdity. Therefore, while interpreting statutory
provi sions, the Courts should keep in nmind the

obj ectives or purpose for which statute has been
enacted. Justice Frankfurter of U S' Supreme Court

in an article titled as Sone Reflections on the

Readi ng of Statutes (47 Colunbia Law Reports

527), observed that, "legislation has an aim it
seeks to obviate some nmischief, to supply an
adequacy, to effect a change of policy, to

fornmul ate a plan of CGovernnent. That aim that

policy is not drawn, |ike nitrogen, out of the air; it
is evidenced in the | anguage of the statutes, as read
in the light of other external nanifestations of

pur pose"."

We, generally, agree with the observati ons made by the |learned Judge,
the sanme shall, however, be subject to any observati ons nmade herei nbefore

The matter has to be considered from another angle. An accused for
conmi ssion of an offence under Section 138 of the Negotiable Instrunents
Act would ordinarily be granted bail; in viewof the fact that the offence is a
bai | abl e one.

The right to appeal froma judgnment of conviction vis-'-vis the
provi sions of Section 357 of the Code of Crimnal Procedure and other
provi sions thereof, as nmentioned herei nbefore, nust be considered having
regard to the fundamental right of an accused enshrined under Article 21 of
the Constitution of India as also the international covenants operating in the
field.

It is of sone significance to notice that in Jolly George Varghese
and Anot her vs. The Bank of Cochin [(1980) 2 SCC 360], this Court
opi ned:

"Equal ly neaningful is the inport of Article 21 of
the Constitution in the context of inprisonnent for
non- paynent of debts. The high val ue of human
dignity and the worth of the human person
enshrined in Article 21, read with Arts. 14 and 19,
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obligates the State not to incarcerate except under
law which is fair, just and reasonable in its
procedural essence. Maneka Gandhi’s case [1978]

1 SS.C R 248 as developed further in Sunil Batra v.
Del hi Adnministration, Sita Ramand Ors. v. State

of U.P. and Sunil Batra v. Delhi Adm nistration

| ays down the proposition. It is too obvious to need
el aboration that to cast a person in prison because
of his poverty and consequent inability to neet his
contractual liability is appalling. To be poor, in this
| and of daridra Narayana, is no crime and to
"recover’ debts by the procedure of putting one in
prison is too flagrantly wviolative of Article 21

unl ess there is proof of the mniml fairness of his
wilful failure to pay in spite of his sufficient neans
and absence of nore terribly pressing clainms on his
means such as medical bills to treat cancer or other
grave illness. Unreasonabl eness and unfairness in
such a procedure isinferable fromArticle 11 of the
Covenant. But this is precisely theinterpretation
we have put onthe Provisoto Section 51 C. P.C

and the | ethal blow of Article 21 cannot strike

down the provision, as now.interpreted.

The words which hurt are "or has had since the

date of the decree, the neans to pay the anmpbunt of
the decree". This inplies, superficially read, that if
at any tine after the passing of an old decree the

j udgrent - debt or had conme by some resources and

had not di scharged the decree, he could be

detained in prison even though at that |ater point of
time he was found to be penniless. Thisis not a
sound position apart from bei ng i nhuman going by
the standards of Article 11(of the Covenant) and
Article 21(of the Constitution). The sinple default
to discharge is not enough. There nust be sone

el ement of bad faith beyond nere indifference to
pay, sone deliberate or recusant disposition in the
past or, alternatively, current nmeans to pay the
decree or a substantial part of it. The provision
enphasi ses the need to establish not nere

om ssion to pay but an attitude of refusal on
demand vergi ng on di shonest di sowni ng of the
obligation under the decree. Here considerations of
the debtor’s other pressing needs and straitened
circunmstances will play prominently. W would

have, by this construction, sauced law with justice,
har moni sed Section 51 with the Covenant and the
Constitution."

It is also of sone significance to note that whereas under Section
357(1) of the Code of Criminal Procedure a fine of Rs. 5000/- can be
i mposed; fine in terns of Section 357 (2) thereof can be tw ce the anount of
cheque whereas there is no upper limt for award of a conpensation. But the
same woul d be subject to other provisions of the Code of Crimna
Procedure whi ch mandates that the anount of fine inposed on an accused
cannot be nore than Rs. 5000/-. The very fact that the Parlianent did not
think it fit to put a ceiling limt in regard to the amount of conpensation
| evi abl e upon an accused, the discretionary jurisdiction thereto nust be
exercised judiciously. Odinarily, an accused shall not be taken in custody
during trial. Thus, while exercising the appellate power, ordinarily, a person
shoul d not suffer inprisonment only because the conditions inposed for
suspendi ng the sentence are harsh.

We are of the opinion that having regard to the aforenentioned factors
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the anount of conpensation not only nust be reasonabl e one, the conditions
for suspending the sentence should al so be reasonable. It is only with that
intent in view, the doctrine of purposive construction should be applied.

We woul d, however, like to put a note of caution that the right of an
accused unnecessarily need not be enlarged but it is the court’s duty to duly
protect his right.

We are prima facie of the opinion (without going into the nerit of the
appeal ) that the direction of the | earned Trial Judge appears to be sonewhat
unr easonabl e. Appell ant herein has been sentenced to inprisonnent. Only
fine has been inposed on the Conmpany. Thus, for all intent and purpose, the
| earned Trial Judge has invoked both Sub-sections (1) and (3) of Section 357
of the Code. The liability of the appellant herein was a vicarious one in
terms of Section 141 of ‘the Negotiable Instrunents Act. The question may

al so have to be considered fromthe angle that the |earned Trial Judge
thought it fit to inpose a fine of Rs. 25,000/- only upon the Conpany. |If
that be so, a question would arise as to whether an anpbunt of conpensation
for a sumof Rs. 1571 akhs should have been directed to be paid by the

Chai rman 'of 't he Conmpany. W feel that it is not.

We, therefore, are of the opinion

i) In a case of this nature, Sub-Section (2) of Section 357 of the
Code of Crimnal Procedure would be attracted even when
Appel | ant was directed to pay conpensation

ii) The Appellate Court, however, while suspending the sentence,
was entitled to put the appellant on ternms. However, no such
termcould be put as a condition precedent for entertaining the
appeal which is a constitutional and statutory right;

iii) The ampunt of conpensation nmust be-a reasonabl e sum

iv) The Court, while fixing such anmobunt, nust have regard to al
rel evant factors including the one referred to in Sub-Section (5)
of 357 of the Code of Criminal Procedure;

V) No unreasonabl e amount of conpensation can be 'directed to be
pai d.

In the facts and circunstances of the case, we, however, think it

reasonable to direct the appellant to deposit a sumof Rs. 1 |lakh within a
peri od of four weeks, fromdate. The Respondent - Conpany, however,

woul d be entitled to withdraw the said anount. The deposit of such anount
by the appellant shall be wi thout prejudice to the rights and contentions of
the parties in the appeal

These appeals are allowed to the aforenentioned extent. |In the facts
and circunstances of this case, there shall be no order as to costs.




