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PETI TI ONER
STATE OF RAJASTHAN & ANR

Vs.
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MS. MAHAVEER O L | NDUSTRIES & ORS.
DATE OF JUDGVENT: 22/ 04/ 1999
BENCH

Suj ata V. Manohar, D.P.Mhapatra, R C. Lahoti

JUDGVENT:

Ms. Sujata V. Manohar, J.

At all material tines the respondent was an industry
engaged in the business of oil extraction and manufacture in
the State of Rajasthan.

By a notification dated 23rd of May, 1987 issued in
the exercise of 'its powers under ~Section 4(2) of the
Raj asthan Sales Tax  Act, 1954, the appellant - State of
Raj ast han notified ~a Sal es Tax Incentive Scheme for
I ndustries, 1987 (hereinafter referred to as the "lncentive
Schene") under which it exenpted (inter alia) new industria
units from paynment of tax on the sale of goods nanufactured
by them for sale within the State of Rajasthan in the manner
and to the extent and for the period as specified in that
notification. The operative period of the schene under that
notification was from5th of March, 1987 to 31st of March
1992. It was subsequently extended to 31st March, /1997.
The incentive scheme was applicable, inter alia, to new
industrial units set up in areas nentioned in Annexure-A to
the notification. Annexure-B sets out a list of -industries
which were not eligible for the benefit of the -said
notification. Q| extraction or manufacture was not 1isted
in appendix- B. Hence this industry was eligible for
benefits under the scheme of 23rd of My, 1987.

By another notification dated 23rd of My, 1987 issued
under Section 8(5) of the Central Sales Tax Act the State
Governnment notified another sales tax incentive schene’ for
i ndustries exenpting (inter alia) new industrial units from
paynment of central sales tax on the inter- state sale of
goods nmanufactured by themw thin the State of Rajasthan
Under this notification also it was provided that industries
listed in appendi x-B would not be eligible for the benefit
of the schene. Q| extraction or manufacture was not |isted
in appendix-B to this notification. Hence oil extraction
units were eligible for exenption fromcentral sales tax in
respect of inter-state sale of their goods.

By a notification dated 6th of July, 1989 issued under
Section 4(2) of the Rajasthan Sales Tax Act, 1954 the
appel lants notified Sales Tax New Incentive Schene for
I ndustries, 1989, to exenpt industrial units from paynent of
tax on sale of goods manufactured by themwithin the State
of Rajasthan in the manner and to the extent and for the
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period covered by that notification. The new Incentive
Schene of 1989 was deenmed to have come into operation wth
effect from b5th of March, 1987 and was to remain in force
upto 31st of March, 1992. A simlar notification of the
same date was issued in respect of the central sales tax
exenption for the said units under Section 8(5) of the

Central Sales Tax Act. Under this notification also
appendi x-B contained a list of industries not eligible for
benefits under the said notification. Once again oi

extraction or manufacture was not listed in appendix-B in
either of the two notifications.

By two notifications dated 7th of May, 1990 - one
i ssued under the Rajasthan Sal es Tax Act, 1954 and the ot her
i ssued under the Central Sal es Tax Act, the notifications of
23rd of May, 1987 were anended. As a result, by amendment
of Annexure-B, oil extracting or manufacturing industry was
added «as an entry, thus withdrawing the benefits of the

incentive schenme from oil extracting and nanufacturing
i ndustries ~both in respect of Rajasthan Sales Tax as also
Central Sales  Tax. Thereafter by  further notifications

dated 10.9.1990 issued under the Rajasthan Sales Tax Act,
1954 and the Central Sales Tax Act, it was further notified,
inter alia, that whenever an industry is included on any
date during the /period of operation of the schene in
Annexure-B, the units of such industry which have started
conmercial production and whose applications for benefit
under the scheme are pending on the said date before the
appropriate screening conmttee will be entitled to claim
full benefit of the schene.

Thus by reason of the notifications issued on 7.5.1990
the benefit of the incentive schene was wthdrawn from oi

extracting and nmanufacturing industries. Thereafter the
position was reviewed Dby the Finance Departnent and the
Industry Departnent of the State of Raj asthan. Utimately

by a notification dated 26.7.1991 the benefit of exenption
from Central Sales Tax was restored to oil extracting and
jmanufacturing industry to the extent of 75%in the case of
new industries and to the extent of 60%in the -case of
i ndustries going for expansion or diversification.” Thus new
industrial units established after 7.5.1990 and before
26.7.1991 alone were not entitled to the benefit of the
Incentive Scherme under the Central Sales Tax Act in respect
of inter-state sales of their goods.

The respondents comrenced conmercial production on
17th of February, 1991. Prior thereto, on 2.4.1991  they
applied for an eligibility certificate. The appellants sent
a reply dated 29.4.1991 pointing out that they were not
eligible for the benefit of the incentive schenes since the
benefit of the said schemes had been withdrawn with  effect
from7.5.1990 in respect of their industry. The application
of the respondents was finally rejected on 30.11.1991. The
respondents thereupon filed wit petition no.2529 of 1992
before the Hi gh Court challenging the two notifications of
7.5.1990 issued under the Rajasthan Sal es Tax Act, 1954 and
the Central Sales Tax Act. Several such petitions were
filed between the years 1990 and 1992 by various oOi
industries challenging the two notifications of 7.5.1990.
Wen the wit petition of the respondents canme up for
hearing before a |earned Single Judge, one such petition in
the case of Govardhan O 1 MIIls had al ready been deci ded by
the same H gh Court by a Single Judge quashing the
notifications of 7.5.1990. Relying on the said judgnent the
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Singl e Judge granted relief to the respondents setting aside
the notifications of 7.5.1990 and directing the appellants
to issue an eligibility certificate to the respondents
within six weeks. An appeal filed by the appellant before
the Division Bench of the High Court has been dism ssed by
the i npugned judgment dated 14.8.1995.

During the pendency of the appeal before the Division
Bench in the present case, six other wit petitions filed by
various oil industries including Gopal Gl MIls were heard
by a Division Bench of the sane High Court and decided on
12.1.1993. By the said judgnment the Hi gh Court held that
the notifications of 7.5.1990 cannot be given effect to
where all necessary acts for setting up the new industry had
been done prior to 7.5.1990 and production had al so started.
The High Court invoked the doctrine of promnmissory estoppe
and gave relief tothe six industries before it, as also new
i ndustries set up before 31.3.1992.

The _appellants in those cases filed a special |eave
petition —before this Court in which'this Court on 4.4.1994
granted an interimstay of the judgnment of the Hi gh Court
dated 12.1.1993. Thereafter the appeals of Gopal Gl MIls
and other appeals were decided by this Court on 23.2.1995.
Before this Court, the respondents in those appeals only
pressed their claimfor exenption from Central Sales Tax for
the period 7.5.1990 to 26.7.1991. This Court came to the
conclusion that there was no public interest in wthholding
the benefit in respect of Central Sales Tax for the short
period 7.5.1990 to 26.7.1991. Therefore, it set aside the
notification of 7.5.1990 issued under the Central Sales Tax
Act and upheld the H gh Court judgment in respect " of the
said notification issued under the Central Sales Tax Act.
The respondents in those appeals stated that they were not
pressing their challenge to the notification of 7.5.1990
i ssued under the Rajasthan Sales Tax Act, 1954. This Court,
therefore, by the inpugned judgnent set aside the order of
the High Court and upheld the validity of the notification
of 7.5.1990 issued under the Rajasthan Sales Tax Act, 1954.
However, it also held that prior to 4.4.1994, which was the
date when this Court stayed the judgnent of the Division
Bench under chal |l enge, any benefit avail ed of under the Hi gh
Court judgment could be retained by the said industry.

In the present case, the appeal before the D vision
Bench was decided on 14.8.1995. The attention of the
Di vision Bench does not appear to have been . drawn to the
decision of this Court in Gopal Gl MIls (Supra). The

Division Bench dismssed the appeal of the State of
Raj ast han, the present appellants, on the ground that the
respondent- industry had started its production nuch before

31.3.1992, relying on the earlier judgnent of the Division
Bench of the High Court dated 12.1.1993.

W have to consider whether the respondents were
rightly given by the H gh Court the benefit of the said
incentive schene in respect of exenption fromCentral Sales

Tax as also Rajasthan Sales Tax. The notification of
7.5.1990 issued under the Central Sales Tax Act w thdraw ng
the benefit of the scheme from oil extraction and

manufacturing industries in respect of inter-state sales
effected by them has al ready been quashed by this Court by
its judgment dated 23.2.1995 in State of Rajasthan & Anr.
V. Gopal Gl MIls & Anr. being Cvil Appeal No.5738 of
1994. In view thereof, since the respondents have started




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

commercial production on 17th of February, 1991 during the
subsi stence of the said schene, they are entitled to the
benefit of the said schene pertaining to exenption from
Central Sales Tax fromthe date of starting their conmmerci al
producti on. To this extent the judgment of the Division
Bench must be uphel d.

However, the respondents contend that the judgnent of
this Court in State of Rajasthan & Anr. v. Gopal Ol MIls
& Anr. (Supra) should not be applied to themin so far as
that judgment upholds the validity of the notification of
7.5.1990 withdrawing the benefit of the Incentive Scheme
under the Rajasthan Sales Tax Act. The respondents contend
that this Court did not consider the validity or otherw se
of the notification of 7.5.1990 issued under the Rajasthan
Sales Tax Act, on nerit. This Court quashed the said
notification in the said judgnment nmerely on the basis of a
concession made by the respondent - oil industries that they
were not challenging the validity of the notification of
7.5.1990 " issued under the Rajasthan Sales Tax Act. The
respondents are right incontending that the wvalidity or
otherwi se of the notification of 7.5.1990 issued under the
Raj ast han Sal es Tax Act has to be examni ned independently in
their case. They = are-also right in contending that its
validity nmust be considered i ndependently of the validity of
the notification of 7.5.1990 issued under the Central Sales
Tax Act. The notification of 7.5.1990 issued under the
Central Sales Tax Act was w thdrawn-on 26.7.1991. In the
[ight of this fact, this Court said that there was no public
interest in wthholding the benefit of the incentive schene
granting exenption from Central Sales Tax from oi
i ndustries for the short period 7.5.1990 to 26.7.1991. In
the case of the notification of 7.5.1990 under the Rajasthan
Sal es Tax Act, no subsequent notification has been issued to
restore the benefit of the schenme to oil extraction
industries. The ratio, therefore, on the basis of which the
notification of 7.5.1990 under the Central Sales Tax Act was
set asi de, is not avai | ablle. while considering the
notification of 7.5.1990 under the Rajasthan Sal es Tax Act.

The appel l ant, State of Rajasthan, contends that it is
open to it in public interest to withdraw any concessions
which it may have granted to oil extraction industries under

the incentive schene. |In fact, the schene itself ~provides
in Clause 8 that the schene can be reviewed or anended from
time to time during the subsistence of the schene. The

respondents, however, contend that by framng the said
incentive scheme the State of Rajasthan had held out a
prom se that the benefit of the scheme woul d be avail able
for all newindustries set up during the period 5.3.1987 to
31.3.1992. Rel ying wupon this pronise the respondents had
taken all effective steps to set up the new industrial unit
within that period. Hence the doctrine of pronmissory
estoppel would be attracted in the present case. It would
not be open to the State of Rajasthan to w thdraw the
benefit of the schene during the subsistence of the said
schene by the notification of 7.5.1990.

Are the respondents justified in holding the State to
the promse made by it in the formof an incentive schene
which is nmade available for a specified period of tinme, when
new industries are set up on the basis of that schene
relying on the prom se of benefits held out by it? Publ i c
interest requires that the State be held bound by the
promise held out by it in such a situation. But this does
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not preclude the State from withdrawing the benefit
prospectively even during the period of the schene, if
public interest so requires. Even in a case where a party
has acted on the promise, if there is any supervening public
i nterest which requires that the benefit be w thdrawn or the
schene be nodified, that supervening public interest would
prevail over any prom ssory estoppel

After examining a |large nunber of authorities, this
Court in the case of Kasinka Trading and Anr. v. Union of
India and Anr. (1995 (1) SCC 274) held that when there was
a supervening public interest in withdrawing the prom se
hel d out, the Governnent cannot be estopped from wi t hdraw ng
the benefit held out under an existing schenme. |In the case
of Shrijee Sales Corporation and Anr. v. Union of India
(1997 (3) SCC 398), once again this Court after examining a
nunber of authorities has held that if any supervening
public ~interest so demands, the benefit under any incentive
schene can be wthdrawn. The sane view has been again
reiterated in Union of India and Os. V. Godhawani
Brot hers and Anr. (1997 (11) SCC 173).

The State Governnent has, with the perm ssion of this
Court, relied wupon an affidavit in this connection which
they had filed in Gvil Appeal No.5738 of 1994 State of
Rajasthan and Anr. wv. Gopal Gl MIls and Anr. (Supra).
The appellant - State has pointed out that their experience
with regard to inplenentation of the said incentive scheme
during the years 1988 and 1989 reveal ed that the object of
having nore new industries in the areas specified could not

be achieved, particularly inthe case of oil industry and
cotton industry. On the contrary, the policy had adversely
affected existing units in the State. Since ‘the tax

liability of new units was nuch |ess, and the tax liability
on the old wunits was high, old units gradually started
closing down while new units started com ng up. As a
result, in the two years 1988 and 1989, 64 old units were
closed down and 74 new units were started. The closure of
old wunits and their replacenent by new units resulted in
bl ocking of capital and funds invested in the old wunits.
Therefore, in effect, the incentive scheme as operating for
oil industries was resulting in closure of existing units
and substitution of the same by new units - which was never
the intention of the incentive schene. It was, therefore,
decided to wthdraw the benefit of the scheme in public
interest in respect of oil industry. The notification of
7.5.1990, therefore, was clearly issued on account of a
superveni ng public interest.

Secondly, in the present case the respondents do not
seem to have taken steps which can be considered as
effective steps for starting a new unit prior 'to the
notification of 7.5.1990, thereby entitling themto invoke
the doctrine of promi ssory estoppel. The respondents rely
upon the following for the purpose of invoking promssory
est oppel

1. The respondent firm got its provi si ona
registration certificate on 15.2.1990. This is nerely a
provisional registration issued by the Directorate of
I ndustries.

2. They applied for allotment of |land and | and was
allotted to them by RIICO Limted, by its letter dated
19. 2. 1990. Possession of the I|and was handed over on
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7.3.1990 and |ease agreenent was executed in March, 1990.
For this land, only an amount of Rs. 30, 849/was invested.

3. The respondent firm was registered as a
partnership firmw th the Registrar of Firns on 6.3.1990.

4, On 2.4.1990 the respondent firm applied for
registration under the Rajasthan Sales Tax Act which was
granted on 17.4.1990.

5. A loan of Rs.7.5 | akhs was sanctioned by the
Raj ast han Fi nanci al Corporation in favour of the respondents
on 17.4.1990. It is not stated how much | oan was actually
avai |l ed of by the respondents on or before 7th of My, 1990.

6. Construction of building was started by the
respondent on 20.4.1990 barely 3 weeks before the wthdrawa
of the benefit under the said schene.

7. The respondents claimthat they placed orders for
machi nery- on-18.4.1990. It is, however, not stated whether
any anmount either as earnest or advance for the purchase of
machi nery was paid by the respondent to anybody before
7.5.1990. The respondents also claimto have applied for
power connection, to have installed a transformer and to
have invested about Rs.15 lakhs in installing the industria
unit. However, there is no material to show that any of
this was done prior to 7.5.1990. Infact, the respondents
could comence commercial production only in February, 1991
long after the benefit of theincentive scheme. had been
wi t hdr awn. Their application for eligibility certificate
under the said schene was nade only on2.4.1991 |long after
the benefit of the schene had been withdrawn in respect of
oil industry. In these circunmstances, even if we were to
hold that the doctrine of _promssory estoppel can be
i nvoked, the same cannot be invoked in the case of the
respondents.

In view of the wi thdrawal of the benefits under the
said incentive schenme by the notification of 7.5.1990 whi ch
was issued in valid exercise of power by the appellant, the
respondents are not entitled to the benefit of the incentive
schene pertaining to exenption frompaynment of sales tax
under the Rajasthan Sal es Tax Act, 1954.

The respondents, however, contend that they were
granted a certificate of eligibility in respect of both
Central and State Sal es Tax Schenes on 6.1.1993. They have
enjoyed the benefit of exenption fromthe State Sal es Tax as
well as the Central Sales Tax throughout as a result of the
said certificate. Their unit has now closed down wth
effect from 31st of July, 1997. In view of the exenption
granted by the appellant to the respondents under both the
schenes, the respondents have not collected sales tax in
respect of any of the transactions covered by the two
incentive schenes. Hence, now they should not be asked to
pay any anmount by way of State Sales Tax on the transactions
of sale within the State during the period conmencing from
6th of January 1993 (the date of grant of eligibility
certificate).

The respondents also rely wupon a circular dated
27.1.1994 i ssued by the Directorate of I ndustri es,
Raj ast han, Jai pur. This circular states that it is being
issued in view of the Rajasthan H gh Court’s decision in the
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case of Ms. Goverdhan G|l MIls and Ms. Bi ndal G
MIlls. Since there is some confusion, it has been clarified
that in view of the above judgnment of the Hi gh Court all oi
manuf act uri ng units whi ch conmenced production upto
31.3.1992 are entitled to the benefit under the 1987/1989
schenes wunder both the Rajasthan Sales Tax Act and the
Central Sales Tax Act. W fail to see howthis circular of
27.1.1994 can help the respondents. The circular was issued
entirely on account of the decision of the Rajasthan High
Cour t and was rmeant for implementing that decision
Appeal s, however, fromthe judgnments referred to in that
circular as also simlar judgnents pronounced in respect of
other oil industries, were filed by the State and have been
finally decided by this Court in the case of State of
Rajasthan and Anr. v.  Gopal G| MIIls and Anr. (Supra).
A circular, therefore, which was issued entirely to give
effect to a judgnment ~which was not accepted by the
department. but was appeal ed against, cannot be considered as
conferring any permanent rights thereby. |In the case of the
respondents, however, they were granted an eligibility
certificate on 6.1.1993 long prior to the said circular
entirely because of the directions contained in the judgnent
of the Single Judge dated 27.11.1992 in their wit petition
The respondents have been aware throughout that the judgnent
of the Single Judge was appeal ed against. Even after the
Di vi sion Bench disnmissed the appeal the matter was carried
further by filing the present special leave petition/appea
before this Court. The respondents continued to enjoy the
benefits of the said two schemes since no stay was obtai ned.
Nevert hel ess, the question whether the respondents are
entitled to the said benefits, has been ~sub  judice
t hroughout . Since the appeal is now being decided ' agai nst
the respondents, they cannot claim the benefit of an
eligibility certificate which was granted entirely on
account of a judgment of a Single Judge in their favour
whi ch is now being set aside.

The respondents, however, point out that this Court in
its judgnment in State of Rajasthan and Anr. v. Gopal GOl
MIlls and Anr. (Supra) allowed the respondent” - oil
industries to retain the benefit they had obtai ned under the
schenme franmed under the Rajasthan Sales Tax Act upto
4.4.1994. This was on the ground that the stay of the
i mpugned Hi gh Court judgrment was granted by this Court only
on 4.4.1994. |In the present case, the respondents cannot be
di scrimnated against. They should, therefore, be  allowed
to retain the benefits they have enjoyed at Ileast upto

4.4.1994, just as the other oil industries have been all owed
to retain benefits availed of upto 4.4.1994. Looking to the
benefits which other oil industries have enjoyed in view of

the judgment of this Court in State of Rajasthantand Anr.
V. Gopal Gl MIls and Anr. (Supra); we do not see any
reason why the respondents also should not have the same
benefit. They cannot, however, retain the entire benefit
they have received beyond 4.4.1994 or upto the date of this
judgment on the ground that no stay was granted by this
Court while admitting the special |eave petition of the

appel | ant s. The eligibility certificate, as far as the
respondents are concerned, was given entirely on account of
a judgment delivered in the course of the pr esent

proceedi ngs, which judgnment has been set aside. Therefore,
the benefits, flowing fromthat certificate were clearly sub
judice throughout and were subject to the outcone of the
pr oceedi ngs.
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In the prem ses, the judgnent of the H gh Court, in so
far as it sets aside the notification of 7.5.1990 i ssued
under the Rajasthan Sal es Tax Act, 1954 is set aside and the
notification of 7.5.1990 issued under the Rajasthan Sales
Tax Act, 1954 is upheld as valid. The respondents, however,
will be entitled to retain the benefits received by them
under the incentive schene franed under the Rajasthan Sal es
Tax Act upto 4.4.1994. The judgnent of the H gh Court in so
far as it quashes the notification of 7.5.1990 issued in
respect of the incentive scheme under the Central Sales Tax
Act is upheld in the light of the decision of this Court in
the case of State of Rajasthan and Anr. v. Gopal Gl MIls
and Anr. (Supra). The appeal is disposed of accordingly.
There will, however, be no order as to costs looking to the
ci rcunst ances of the present case.




