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ACT:
H ndu Law -Religious Endownent--H ndu tenple
part of a/Jain Institution--Wen nay be treated as a
rel i gi ous endowrent.
HEADNOTE:

Section 9(12) of the Madras Hi ndu Religious End
Act, 1926, defines 'tenple’ as a place, by whatever d
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to, or for the benefit of, or used as of right by the
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as defined in the Act, and that the Act did not apply to it.
The Hi gh Court also held that its property was also an
adjunct to the conposite institution consisting of Hindu
CGods, Jain Gods and Dai vas, worshipped by H ndus and Jai ns.
Di sm ssing the appeal by special |leave to this Court,

HELD: (Per A'N. Ray, C. J., and P.N. Shinghal, J):

(1) Section 9(12) of the Act only requires that the
tenmpl e shoul d be dedicated for public religious worship, as
of right by Hi ndus, but it would not detrace fromits char-
acter of a tenple as such if Jains also worship there. The
pro visions of the Act will however not be attracted to it
in the absence of and evidence to prove the existence of an
endowrent for it, as the Act applies only to Hndu public
religious endowents. [899 H, 900 A

(2) The evidence.in the case shows that the institution
of Dharnmasthal was originally a Jain religious and charita-
ble restitution to which property was endowed by the ances-
tors of the present Heggade who was hinself a Jain. It was
t hat endowrent whi ch spread and gai ned nore and nore i npor-
tance over the years because of the offerings made |Ilargely
by Hindu and Jai n-devotees and worshi ppers. A lingam was
installed in the tenmple by a H ndu Sanyasi only in the 16th
century; but, it has not been established that there is any
endowrent whi ch coul d be said to bel ong exclusively to the
temple. Even if any such
890
endowrent was made by some one in the name of the temple it
was taken' to be an endowrent for the entire institution
known as Dharmasthal and was treated as such. The temple
cannot therefore be said, to be a H ndu religious endowrent
within the neaning of s. 2 and the provisions of the Act are
not applicable to it. [896 FH 897 Al

(3) The evidence also shows that the tenple is part and
parcel of the conmposite institution known as Dharnasthal and
is so inseparably connected with it that it is|its integra
part, and it cannot therefore be held to be an endowrent
within the neaning of s. 9(11). It has not been proved that
any property belongs to the tenple or has been given or
endowed for its support or for the perfornmance of any . serv-
ice or charity connected therewith, or that it has any such
prem ses of its own as could be said to formits owm endow
ment. The nmere installation of theidol in the tenple could
not be said to bring into existence any such property as
could be said to belong to the deity or given or endowed for
the support of its tenple or for the performance of —any
service or charity connected therewith. The tenple does not
have even a separate prakararn. The shrine of the adja-
cent shrine is in dose proximty of the tenple. and wthin
the sanme prakaram The existence of other shrines of Jain
Dai vas

in the same prakaramas the tenple, “therefore, @ shows
that this tenple cannot even claimto have ' ‘any exclusive
prem ses of its own so as to constitute an endowrent within
the meaning of s. 9(11) of the Act. [897 A F]

(4) In a given case, it may be difficult to  prove  the
original dedication because of the |apse of considerable
time and its user by Hindus as of right nay be enough to
prove an initial dedication. But, in the present case, it
woul d not be possible to conclude that there was any such
dedi cati on because there is nothing to show how the Hi ndu
Sanyasi, who installed the lingamin the tenple in the 16th
century, could be. said to be a donor when the property did
not belong to him [900 ,F-Q

(5) The facts that the tenple was not shown to be a Jain
endowrent, and hat it possesses the characteristics of a
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Hindu tenple will not nmake, any difference because, there is
no evidence to showthat there is any endownent’ to the
temple, as such, and the tenple is a part and parcel of
Dharmast hal . [ 900 A B]

Per Beg, J.

(1) In order to decide a dispute under s. 84(1)(a) it is
necessary to. decide whether a particular place is a tenple
as contenplated by the Act. But, that is not enough for the
deci sion of the whole issue to be decided. For that purpose
attention has also to be directed towards deciding the
guestion whether the institution to be considered is a
temple and nothing more. |If the tenple, as a place of
worship, is an integral part of an institution so that it is
not separable as an institution in itself, the nmere fact
that there is a tenple as defined by the Act, where Hindu

menbers of the public worship as a matter of right, will not
go. In such a case, the institutionis not the tenple,
although™ a tenple can by itself, be an institution. There

is thus a distinction between the neanings of tenple nerely
as a place of worship as defined in s. 9(12) and a ’'tenple’
as_aninstitution. It is therefore, necessary to consider
the history, the beliefs underlying at the inception and
sought to be propagated the fornms of worship meant to be
kept alive, the preval ent customs and practices, the exact
nature and process of the endownents connected with the
institution, /the established rules for its nanagenent, the
objects to be carried out by those in charge of the endow
ment, and whether all these taken ‘together justify the
i nf erence. t hat a particular tenple, as defined by the
Act, is also a separate or separable institution by itself,
or is just an integral and organically inseparable part of
an institution or an organi sation outside the Act, [903 A-B,
906E, H- 907 A-C]

(2) A consideration of the property which belongs to or
is endowed for the support of tenples or for performance of
any service or charity connected therewith including the
prem ses of tenples nay al so becone necessary so as to
determne the character of an endowrent as a part ~of the
institution and the process by which it took  place.. [907
F-g

(3) The origin ,and process of dedication is not always
found enbodi ed in document. Were the dedication itself is
evi denced by a docunent, its objects,

891
such as they nmay be, can be determined by interpreting the
docunent . There are, however, many cases i'n which dedica-

tion or endownrent of property for a particul ar purposes has
to be inferred frominmrenorial or |ong user of a property in
a particular manner or fromthe conduct of a party. Neither
a docurment nor express words are essential for /'a dedication
for a religious or public purpose in our country. Al t hough
religi ous cer enoni es of Sankal pa and Sanmarpanam are
rel evant for proving a dedication, yet, they are not 'indis-
pensable. [907 G H, 908 A-B]

Bhol anath Nandi v. M dnapora Zam ndary Co.. Ltd. 311.A
75, Lakshmidhar Msra & Ors. v. Rangalal & O's. AIR 1950 PC
56, WManohar Gandhi v. Lakhmiram |LR 12 Bom 247 @ 263,
Deoki Nandan v. Mirlidhar, [1956] S.C.R '756 and Puajri
Lakshmana Goundan v. Subramaniya 29 C.WN. 112 (P.C)
referred to.
Al that s. 9(12) requires is that the place should be a
pl ace of worship either dedicated for the benefit of or used
as of right by the Hindu comunity or a section thereof as a
pl ace of religious worship. The word ’exclusively’ is not
there at all so as to justify any exclusion of a place of
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worship fromthe definition of a tenple on the ground that
Jains worship together with Hi ndus of 'other sects. But ,
the issue to be decided is whether the "institution” is a
temple as defined in the Act. It is not whether a particu-

lar place is a tenple, in the sense that it is set apart for
worship by the H ndu public in general or a section of it,
but it is whether an institution itself is a tenple as
defined by the Act. [905; DG 906 F-H 907 A-D].

(5) In the present case, the findings of the Hi gh Court
show that the institution or organisation of which the
tenple is an inseparable part, is predomnantly Jain in
character. In view of the well established doctrine of
i mplied endowrent of property, by its long user for a par-
ticular religious or public purpose, based on a presuned
consent, it <could be said that the tenple had beconmre a
separate institution with an endownent of its own consisting
at least of the'land over which the tenple had been built,
the buildingand the idol installed with free access to it
by the Hindu public in general which nade offerings even
though Jains also worship there. But, in view of the genera
rule —of practice under Art. 136 of the Constitution that
this Court does not disturb findings of the final court of
fact where two views are possible, this Court would not
differ fromthe conclusion reached by the Hi gh Court t hat
the temple was not a separate institution. On such a
finding it would be exenpt fromthe operation of the Act by
reason of the Explanation to's.” 2 excluding Jain religious
endowrents fromthe benefits of the Act. [905 E-H 907 D F]

(6)In the present case, neither the District Judge nor
the H gh Court had given-any findi ngs whether any endowrent
what soever of the tenple existed. The extent of property
covered by an endowrent was al so not really investigated as
no issue was framed on it. At least the structure of the
temple with the idol installed and the ground upon which the
temple stands nust be deened to be dedicated even though
these may not for purposes of rmanagenent, form separable
units. When a religiousinstitution becones a neans of
obt ai ni ng noney or material benefits, in the formof- offer-
ings or donations or gifts, as it generally does, from
menbers of the public, a danger of its misuse can only be
effectively averted by appropriate supervision. The powers
of the Governnent, .under the relevant Act to extend the
provisions of the Act to Jain public religious institutions
which are not affected by the dispute brought before the
Court, are however, adequate to deal with such situation
[912 A-H, 913A]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: CGivil Appeal “No. 111 of 1971

(Appeal by Special Leave fromthe Judgnment and Decree
dated 30-8-1968 of the Mysore Hi gh Court in Regular  Appea
No. 165/57)
Sachi n Chaudhuri and Narayana Nettar, for the Appellant.

K. Sen, K N Bhatt and K R D. Karanath, for the Re-

spondent through L.Rs.
338SCl/ 76
892

The Judgrment of A.N. Ray, C.J. and P.N Shinghal, J. was
delivered by Shinghal, J.MH Beg, J. gave a separate pin-
i on.

SHI NGHAL, J. --This appeal by special |eave arises out
of the judgnent of the High Court. of Mysore dated August
30, 1968, upholding the order of District Judge, South
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Kanara, dated Novenber 9, 1956. By that order the District
Judge set aside the decision. of the Board of Conm ssioners
for Hindu Religious Endownents, Madras, hereinafter referred
to as the Board, that the institution known as Sri  Manj una-
tha tenple at Dharmasthal, Puttur Tal uk, Sout h Kanaka
district, was a 'tenple’ as defined in clause (12) of sec-
tion 9 of the Madras H ndu Religi ous Endowrents Act, 1926
(Madras Act Il of 1927), hereinafter referred to as the Act.
The Conmi ssioner under the Madras Hindu Religious and Char-
itable Endownents Act feels aggrieved because the inmpugned
judgrment has the effect of taking the temple out of the
control provided by the Act. The respondent in this appea
was the "supplenmental" petitioner before the District Judge
and was brought on record on the death of Manjayya Heggade
who was the original petitioner in the petition under sub-
section (2) of section 84 of the Act.

The controversy relates to the Manjunatha tenple, in
Dhar masthal , which is now the name’ of a village in Belthan-
gady taluk of South Kanara district of Tam | Nadu. The
original ~nane of the village was Mallarmadi. The locality
in_which the tenple is situated was call ed Kukya Kudune, but
it came to be known as Dharnasthal after the visit of Sri
Vadiraja Swam ar of Sode Mutt, Udipi, in the 16th century,

to which reference will be made in a while.
It is not in dispute that, even according to the Heggade,
Dharmast hal 'has a number of institutions including the

following main institutions,--
Nel'| eyadi Beedu,
Chandranat ha Basthi,
Manj unat ha t enpl e,
Ammanvaru tenple, and
. Heggadeshi p
These institutions have been shown - in exhibit A 59 which is
said to be a rough sketch of the Dharmasthal. It is also
not in dispute before us that "Daivas" were first estab-
lished in Nolleyadi Beedu, by an ancestor of Heggade who was
a Jain, and were worshiped there. Heggade began to give
charity to persons of all religions, and  the institution
becamre well known and travellers began to visit it in  large
nunbers. It is the common case of the parties that  Sri
Vadiraja Swanjar of Sode Mutt, Udipi, who was a Sanyasi,
happened to pass that way and was invited by Heggade to stay
there. The Swam ar however refused to accept food there on
the ground that it was "Bhuta Kshetra". Heggade felt very
sorry as the great Sanyasi was starving in his house. It is
sai d that Heggade thereupon arranged to instal the idol of
Sri Manjunatha in the "garbagriha."  The Swanjar was ap-
peased and performed the first "pooja" in that tenple, which
thereafter cane to
893
be known as Dharnmasthal. This is said to “have happened in
the sixteenth century and is, at any rate, said to be the
origin of the Manjunatha tenple in the Dharmasthal canpus.
The Board started proceedi ngs under section 84(1) of the
Act to decide whether Sri Manjunatha tenple was a tenple as
defined in clause (2) of section 9 of the Act. Heggade
urged before the Board, inter alia, that all the institu-
tions in Dharmasthal forned a single unit representing a
private institution, that it had been rounded by his ances-
tors on their own private |land, that there was no dedication
to the Hndus and they could not claim any right of
wor shi p, that Dharmasthal was Jain in character, that it
was a charitable but not a religious institution, that his
status was not akin to that of a nmere trustee and that
"Heggadeshi p" was intimtely and inseparately connected with

ogkwNE
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the Dharnmasthal institution and Manjunatha tenple.

The Board nade an enquiry and reached the concl usi on
that Manjunatha tenple was a separate entity and was the
nost inportant institution and that it was not the private
property of the Heggade. | also held that it was not a
Jain institution, but was a Hndu tenple, and that it was a
religious and not nerely a charitable institution for its
charity was connected with the tenple. The Board also held
that the public had used the tenple freely ever since its
foundati on. It accordingly decided that Manjunatha was a
temple as defined in the Act even though its trusteeship
vested in Heggades who were Jains.

As has been stated, an application was nmade by Manjayya
Hegde to the District Judge, under sub-section (2) of sec-
tion 84 of the Act for setting aside the Board's decision
It was specifically pleaded in that application that the
entire institution known as Dharnasthal was a "conposite"
institution and that his ancestors always clained that the
Manj unat ha ~Devaru, its properties and deities belonged to
them personally and that its 'patta’ stood in their nanes
fromtinme inmenorial. On that basis, it was pleaded further
that as the properties were outside the scope of the enquiry
under section 84 of the Act, the Act "did not apply and the
Board had no jurisdiction to hold an enquiry under section
84." A counter-affidavit was flied on behalf of the Board
in which it was pleaded that Manjunatha tenple of
Dharmasthal 'was "an independent entity being a separate
tenmple, owning its own property and havi ng separate income."
It was pleaded further that there were properties in the
nane of the deity of the Manjunatha in Msore State and
other places. The District Judge did not frane any issued
but formul ated sone points for determ nation including the
poi nts whether Manjunatha Devaru was only a part of the
institution known as Dharmasthal, and not a separate insti-
tution in itself, and whether the provisions of the Act did
not apply toit ? He recorded the evidence and held that
Manj unatha tenple was one of the 3 or 4 shrines maintained
from the income of the institution known  as/ Dharnasthal
Heggade was a conponent part of the institution. the tenple
stood on the private | and of Heggade, the Manjunatha  shrine
was a Hindu institution but it was so mxed up and connected
with other Jain institutions that it was practically inpos-
sible to separate it, and that Dharnasthal ~ was ~a happy
bl ending of charity and religion. The District ~Judge held
further that the Manjunatha shrine was the private
894
temple of the Heggade, it had not been -dedicated to the
H ndu public, and it was not used by the public as of right.
The District Judge did not decide whether the shrine @ of
Ammanvaru and other deities was a Jain institution. He
accordingly held that though the Manjunatha shrine may be a
H ndu shrine, it was private property of the Heggade and the
provisions of the Act were not applicable to.it. The Dis-
trict Judge accordingly set aside the order of the Board
dated March 9, 1949.

The Commissioner filed an appeal to the H gh Court
agai nst that judgnment of the District Judge dated Novenber
9, 1956. One of the main questions presented for determ na-
tion before the Hi gh Court was whether "all the institu-
tions" of Dharmasthal formed a single conposite institution
It was not in dispute before the Hi gh Court that, apart from
the question of Manjunatha tenple being an adjunct to the
conposite Dharnmasthal institution, the tenple was not an
institution at all. Even the Heggade did not deny the exist-
ence of Manjunatha tenple as an institution and took the
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specific plea in his affidavit dated July 22, 1949 that the
Manj unatha Deity "is a private institution belonging to the
Heggade. " The Hi gh Court examined the "crucial question"
whet her Manjunatha was a tenple within the definition of the
Act and whether it was a "Religious Endowrent" under section
9(11). It held that the Manjunatha tenple was an adjunct to
the conposite institution of Dharmasthal and according to
the custons and usages of the institution that tenple could
not be separated fromthe rest of the institution, that
Dhar mast hal was both a religious and charitable institution

that Manjunatha was a deity worshi pped both by the H ndus
and the Jains in accordance .with their respective faiths
and that it was neither an exclusively H ndu deity nor an
exclusively Jain deity. The High Court referred to the
pl eadi ngs and the evidence and held that the institution was
rounded by a Jain, its adninistration remained exclusively
Jain sinceits inception, and that as Jains also worshipped
along wth Hndus, it could not be inferred that there was
an inplieddedication to the H ndus exclusively. The Hgh
Court thus hold that the tenple was not a tenple as defined
in_ the Act, and it was therefore not necessary to examne
the question whether it was a private tenple of the Heggade.
In the result, the H gh Court took the view that the Act did
not apply to theinstitution and the Board had no jurisdic-
tion over it. It therefore dism ssed the appeal with costs.

The Conmissi oner has obtained special leave, and this is
how t he appeal has cone up here for consideration

As the controversy in this case relates to the applica-
bility of ‘the Act to the Manjunatha temple, it wll be
convenient to exam ne - its relevant provisions.

The preanble of the Act states, inter alia, that it is
neant to provide for the better administration and gover-
nance of "certain H ndu religious endowrents" described in
it. Section 2 makes it clear that the Act applies "to al
Hi ndu public religious  endownents"”. Private religi ous
endowrents are therefore outside its scope. Then there is
an Explanation to the fol llowing effect, --

895

"Expl anation,---for t he pur pose of
this Act, Hndu public religious endowrents
do not include Jain religious endowrents."
The effect of the section therefore is to
exclude not only private religious endowrents,
but also Jain religious endowrents and it is
around the provisions of section 2 that the
controversy in this case has centred., The
exclusion of Jain religious endowrents has
been enphasi sed by section 3(b) which enpowers
the Local Governnent to renove the exclusion
and extend the provisions of the Act, and the
Rules franed thereunder, to- Jain religious
endowrents, subject to such restrictions and
nodi fi cati ons as may be considered proper. As
no such extension has been notified, the /Act

does not cover Jain religious endowents. It
is confined to Hndu religious "endowrents"
and wll not be applicable where there is no

such endownent at all

The expression "Religious endowrent" or
"Endowrent " has been defined in clause (ii) of
section 9 as follows,--

"(11) ’'Religious endowrent’ or 'Endow
nent’ nmeans all property belonging to, or
given or endowed for the support of maths or
tenpl es or for the performance of any service
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or charity connected therewith and includes
the premses of maths or tenples but does not
include gifts of property nade as persona
gifts or offerings to the head of a math or to
the archaka or other enployee of a tenple.”
It follows that "all property"” belonging to, or given or
endowed for the support of a tenple or for the performance
of any service or charity connected with the tenple wll
constitute its endownent, including the prenmses of the

temple. It would therefore be necessary to exam ne whether
there is evidence to prove any such endowrent in respect of
Sri Manjunatha tenple. |In this connection it will be neces-

sary to exam ne which property, if any, was endowed to the
templ e, and by whom and which, if any, could be said to be
the premses of the tenple to the exclusion of all other
temples ?
The expression "Tenple" has been defined
by cl ause (12) of section 9 in these terns’ -
"(12) ' Tenple neans a place, by whatev-
er designation known, used as a place of
public worship and dedicated to, or for the
benefit of, or used as of right by, the Hi ndu
comunity, or any section thereof, as a place
of ~religious worship."
The definitionthus enphasises that only those tenples wll
fall wthin the purvi ew of the Act which are places of
“public religious worship" and are "“dedi cated" to, or for
the benefit of, or are used "as of right" by the Hi ndu
conmuni ty.

It may be mentioned in this connection that, as has been
stated, the District Judge has held that although the Manju-
natha tenple nay be a Hindu tenple, it is the private tenple
O the Heggade and is not a tenple expressly dedicated to
Hi ndus or a tenple which could be
896
said to have been used or resorted to by the H ndu public as
of right. The Hi gh Court 'has, on appeal, held on the other
hand, that Manjunatha is neither an exclusively H ndu deity
nor an exclusively Jain deity and that it is not therefore a
tenmple as defined in the Act. It has therefore not exam ned
the other question whether it is a public or a private
tenpl e. As regards the property of the tenmple, the High
Court has held that it is an "adjunct" to the conposite
institution consisting of H ndu and Jain Gods and Daivas
wor shi pped by H ndus and Jai ns.

Counsel for the parties have argued at length on the
guesti ons whether Manjunatha tenmple is anexclusively  Hi ndu
tenmple and whether it is a place of public religious worship
dedi cated to or used as of right by the H ndu comunity as a
pl ace of religious worship. There is considerable evidence
for deciding these questions, but even if it were assuned
that the answer to these questions should be'in the affirma-
tive, that would not be decisive, of the controversy, for
the other question would still remain whether it~ is  an
"endowrent"? It will be recalled that by virtue of section
2, the Act applies only to Hindu public religious "endow
ments."

The definition of "Religious endowent” and "Endowrent"
in clause (11) of section is comon. Accordingly, the
guestions which arise for consideration in this connection
are whether the tenple has property belonging to, or given
or endowed for its support or for the perfornance of any
service or charity connected therewith. It has not been
di sputed before us, and is in fact beyond controversy, that
there is considerabl e nmovabl e and i mmovabl e property of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 24

Dharmasthal as a whole i.e. the entire conplex or canpus
consi sting of Nelleyadi Beedu, Chandranath Basthi, Manjuna-
tha tenple, Ammanvaru tenple and the Heggadeship. But the
guestion is whether there is any such property exclusively
of the Manjunatha tenple so as to constitute a Hndu reli-
gi ous endowrent for purposes of section 2 of the Act ?

It will be recalled that it is not in dispute here that
it were the "Daivas" who were first established in Nelleyad
Beedu and were worshipped there by an ancestor of Heggade
who was a Jain. The High Court has in fact found that it
has been clearly established by the evidence on the record
that the institution was rounded by a Jain and that ever
since its inception its admnistration has remained in the
hands of a Jain, nanmely, the Heggade. So when Vadiraja
Swanj ar of Sode- Mutt, Udipi, came there as nentioned earli-
er, there was only worship of Jain "Daivas" and of "no God".
This is tobe found in the report (Ex. A 108) of T. Narayan
Nanbi yar~ in the matter of the Manjunatha tenple, which was
takenin _evidence and has been relied upon by the Hgh

Court. It was at the instance of the Swami ar that the ido
of _Manjunat ha was brought and installed in the "garbagriha"
and it was he who performed the first 'pooja’. It was
therefore the Swanjar who was responsible for the installa-
tion of the Manjunatha idol, which was a ’'lingam, in a
canpus where there were shrines of Devas |like Nelleyad

Beedu, the Chandranatha Basthi and several other buildings.
It could not therefore be said that the nere installation of
the idol ‘of Manjunatha brought into  existence any such
property as
897
could be said to belong to that deity or given or endowed
for the support of its tenple or for the performance of any
service or charity connected therewith

There is, on the other hand, evidence to show that al
the buildings and institutions of the Dharmasthal, which was
the conposite nane of the entire campus or conplex consist-
ing of the buildings nentioned in plan Ex. A 59, were situ-
ated in the |and belonging to the Heggade, and of which he
held a 'patta’. This is evident fromEx. A 103 which is a
certified copy of the statenent of Kumara Heggade dated July
31, 1820, which appears to have been read in evidence wth
the consent of the parties. To the same effect is the
statenment of U. Seetharamayya dated Cctober 12, 1954 who was
acquainted with Dharmasthal since 1908. “As it is, the
Manj unat ha tenpl e does not have even a separate "prakarani.
The shrine of Ammanvaru is in close proxinmty of the MNanju-
natha tenple and within the same "prakaram'. It has not
been disputed before us that, as has been stated by U
Seet haramayya, P.W 2, its inportant deities are Kalarahu
Kal ar hayi, Kunmaraswan and Kanya Kumari sonme of which, at
any rate, are the sane as the Jain deities worshipped in
Nel | eyadi Beedu and Badi nade both of which ‘are admttedly
Jain institutions. Mor eover, Kanya Kumari ' in Ammanvaru
shrine cannot be said to be Parvati, the consort of - Shiva,
for M CGovinda Psi RW 12, who claims to have studi ed H ndu
and Jain religions and was exam ned on behal f of the Board,
has stated that Parvati and Kanya Kunari are " not
i dentical". The shrine of Annappa Daiva is also situated
within the common "prakarani. The existence of the shrines
of Ammanvaru and Annappa Daiva in the sanme "prakaram' as the
Manj unatha tenple therefore shows that Manjunatha tenple
cannot even claimto have any exclusive prem ses of its own
so as to constitute an endowrent within the neaning of
clause (11 ) of section 9 of the Act.
The Hi gh Court has found it as a fact that the shrine of
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Manjunatha is an "adjunct" to the conposite institution of
Dharmast hal and according to the custons and usages of the
said institution, the shrine of Sri Manjunatha cannot be
separated fromthe rest. In arriving at this conclusion the
Hi gh Court has taken into consideration those facts which
have been established by the evidence on the record. It
will be sufficient to make a brief reference to the follow
ing 14 facts 'which have been nmentioned by the Hi gh Court, --

(i) Al the shrines in Dharmasthal were rounded by the
Heggade who was a Jain

(ii) Al the shrines are situated in close proximty on
"wag" lands of which the "patta’ is in the nane of Heggade.
(iii) The rituals of all the shrines are interconnected.

(iv) Al places of worship participate in the installa-
tion of the Heggade (Exs. A 58 and A 108).

(v) The 'pooja is reciprocal e.g. whenever there is an
i mportant cerenony in Maniunatha shrine, special ’pooja has
to be performed in Chandranatha Basthi which is a Jain
institution (Ex. A 108).
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(vi) Al ’"prasadam is nornally given only from Anman-
varushrine and not from Manjunatha tenple, (P. W. 3, 4 and
5).

(vii) The festivals, including that relating to "makara
shankranti', of all the shrines, are comobn (P.W2 and
exhibits A 69 and A 70).

(viii) Al offerings are made and received for the
entire institution and not for any particular deity (Exs. A
69, A 70 and A 108), and the public do not nake any distinc-
tion in making the offerings and whatever is given is for
Dhar mast hal as a whole (Ex. A 108).

(ix) On Heggade's death, *pooja” is’  stopped in al
institutions until’ purification (Ex. A 108).

(x) "Hoilus" or conplaints are nade to Dharnmasthal as a
whol e’ and ’'prasadam is given to the conplainants from
Ammanvaru shrine Ex-A 72).

(xi) Chandranatha Basthi, which is a Jain institution
is closely interlinked with aH the other  institutions in
Dhar nast hal

(xii) The paraphernalia of "Daivas" (who are Jain dei-
ties) is kept in Manjunatha and Amanvaru shrines (Ex.. A
108).

(xiii) There is-extraordinary unity of interest” between
the Heggade and Dharnmasthal (Exs. A 107 and A 103) and no
distinction is nmade between the office of Heggade and the
deities (Ex. A 104).

(xiv)-The deities which had been installed before the
installation of the "lingam in the Manjunatha tenple con-
tinued to enjoy their previous inportance (Ex. A 105) and
Dharmasthal could not be said to have been /'dedicated to
Manj unat ha but to the earlier deities.

To the above may be added the followi ng further facts,--

(i) The entire incone of all the institutions consti-
tutes one comon fund fromwhich the expenses of all the
shrines and the Heggade are: met (Report Ex. B 2.of RW 3).

(ii) The vast charity which is undertaken was in exist-
ence even before the installation of the '"lingam in Manju-
natha shrine (P.W 3).

(iii) Wiile the 'lingami was installed in Mnjunatha
tenpl e by Vadiraja Swanjar of Sode Mutt, Udipi, as an excl u-
sively Hindu God, in its present "garbagriha" which exclu-
sively contains that 'linganmi and has no non-Hi ndu God, the
Jai n Dai vas have continued to be worshi pped side by side, in
the adjacent Ammanvaru shrine. Even in the presence of the
Swami ar, the Heggade was present at the tinme of worship and
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of fered ’'Kanikami (R W 9). Wosoever went to Dharnast hal
whether a Hndu or a Jain worshi pped Mnjunatha and the
other deities and Daivas alike (Ex. A 108).

(iv) It may be that Brahmins perform’pooja’ in Mnjuna-
tha tenple, but that is done in the presence of the Heggade
(RW 11) who al so worshi ps Manjunatha and controls all the
institutions as one integral Dharmast hal

(v) The Jain shrine of Anna Daiva is also wthin t he
same ’'prakarami in which the tenples of Mnjunatha and
Ammanvaru are’ situated
899

It therefore appears that the Hi gh Court was justified
in taking the view that Manjunatha tenple is part and parce
of the conposite institution known as Dharmasthal and is so
i nseparably connected with it that it is its integral part.
It cannot therefore be held that the Manjunatha tenple is an
"endowrent™ within the neaning of clause (11 ) of section 9
of the ~Act for it has not been proved that any property
bel ongs to it, or has been given or endowed for its support
or ~for the performance of any service or charity connected
therewith, or that it has any such premises of its own as
could be said to formits own endownent.

It would followfromwhat has been said above that even
if "the Manjunatha tenple is assumed to be a place used, as
of right, for public religious worship by Hi ndus, it could
cone under the purview of the Act only if it could be estab-
lished that it was a ’religious -endowrent’ wthin the
nmeani ng of 'section 2, but this has not been proved to be so.
On the other hand it appears that the present institution of
Dharmast hal was originally a Jain religious and charitable
institution to which property was endowed by the ancestors
of the present Heggade who was hinself a Jain. It was that
endowrent whi ch spread and gai ned nore and nore inportance
over the years because of the offerings nade Ilargely by
H ndu and Jain devotees and worshi ppers. But it has not
been established that thereis any endownent which could be
said to bel ong exclusively to Manjunatha tenple. Even if any
such endownent was nade by sonme one in the nane of Manjuna-
tha tenple, (as stated by K C. Nanbayar RW 3), it was
taken to be an endownent for the entire institution known as
Dhar mast hal and was treated as such. The Manjunatha tenple
cannot therefore be said to be a Hindu religious endowrent
within the neaning of section 2. The provisions of the Act
are not applicable to it, and the Board clearly erred in
hol di ng ot herw se.

It has been argued by M. Chowdhary for the appellant
that generally speaking H ndus include Jains. According 'to
him the underlying assunmption in the Act is that Jains are
al so H ndus, and that the fact that Jains also worship in a
H ndu tenple wll not detract fromthe fact that it is a
H ndu tenple as it is not necessary that -a Hndu tenple
should be a place exclusively for Hndu public religious
worship. Reference in this connection has been made to The
Al  India Sai Sanaj (Registered) by its President D Bhinm
Rao, Ml apore v. The Deputy Comm ssioner for Hindu Rel i -
gious and Charitable Endowrents (Adm nistration) Depart-
nment, Madras-34, and others, ( 1) The State of Madras by
the Secretary, Revenue Departnent, Madras and another v. The
Urumu Seshachal am Chettiar Charities, Tiruchirapalli, by its
Board of Trustees and others,(2) and S. Kannan and ot hers v.
The All India Sai Samaj (Registered) by its President, D.
Bhima Rao, Mylapore(3). It will be sufficient to say that
what section 9(12) of the Act requires by way of definition
of a ’'tenple’ is that for purposes of the Act a ’'tenple’
should be dedicated for public religious worship, as of
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right, and it would not detract fromits character as such
if Jains also worship there. The argurment of M. Chowdhary
is, however,

(1) (1967) 2 ML.J. 618. (2) (1960) 2 ML.J. 591.
(3) (1974) 1 ML.J. 174.
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futile because, as has been nentioned, the provisions of the
Act will not be attracted to the Manjunatha tenple in the
absence of any evidence to prove the existence of an endow
ment for it.

It has next been argued by M. Chowdhary that unless the
tenmpl e of Manjunatha could be shown to be a Jain endowrent
it would come wthin the definition of ’'temle in the
Act.This argument ~has only to be stated to be rejected
because, as has been shown, there is no evidence to show
that there is any endownent for the Mnjunatha tenple
as .such, and the tenple is a part and parcel of Dharmastha
which came to be endowed in the facts and circunstances
menti oned above.

An ancillary argunent has been nade that an infer-
ence —of H ndu endownent for the benefits of the public
should be drawn fromthe facts that the deity bel ongs to
the Hndu Trinity, the architecture of the tenple is that of
a Hndu tenple, the rituals are performed by Brahmns ac-
cording to H'ndu formof worship and honey is wused for
"abhi sheka" mhich is contrary to the Jain formof worship.
We have already assuned that the tenpl e possesses the char-
acteristics which make it a Hindu tenple, but even so there
is no justification for the argunment that there is any
endowrent for it as such

Then it has been argued by M. Chowdhary that Manjunatha
temple is not an "adjunct" to the conposite institution of
Dharmasthal for it 1is the nmost inportant tenple in the
canpus. It has been urged that mere common managenent . and
control cannot justify the argument that Manjunatha tenple
is an inseparable part of the Dharmasthal It i's not neces-
sary to exam ne this argunment once again, for we have given
our reasons for taking a contrary view.

Anot her argument of M. Chowdhary is that fornmal dedica-
tion of the endowrent to the tenple of Manjunatha was  not
necessary and that its user by the H ndus-as of right would
be enough to prove the initial dedication. Reliance for the
argunent has been placed on B. K Mikherjee on'the Hndu Law
of Religious and Charitable Trusts. third edition, page 27,
whi ch makes a nmention of the rituals to be observed when a
donor wants to consecrate a tenple and establish a deity in
it. It may be that, in a given case, it may be difficult to
prove the original dedication because of the | apse of con-
siderable time but, in the present case it ~would not be
possible to conclude that there was any such dedication
because there is nothing to show how Vadiraja Swamiar, who
installed the 'lingam in Manjunatha tenple, could be said
to be a donor when the property did not belong to him

In the view, we have taken, we find no force in this
appeal and it is hereby dismssed with costs.

BEG J.--1 agree with the order proposed by nmy |earned
br ot her  Shi nghal . But, | would like to indicate ny own
reasons in this case for reaching this concl usion

The follow ng facts appear fromthe petition filed on
22nd July, 1949, by the Heggade or trustee of the Manjunatha
temple, and fromaffidavits and other docunents filed either
in support or in oppositionto it, inthe Court of the
District Judge of South Kannara, in proceed-
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ings under Section 84(2) of the Midras H ndu Religious
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Endownents Act of 1927, (hereinafter referred to as ’'the
Act’): In 1926, the Manjunatha tenple was exenpted by a
Government notification fromthe operation of the provisions
of the Madras Hi ndu Religi ous Endownents Act 1923. On 28th
June, 1945, the Board, which had been set up under Section
10 of the Act of 1927, informed the Heggade that it was
exam ning the position afresh whether the exenption which
had been granted in 1926 should be wi t hdrawn. After due
enquiry the Board had noved the Governnent on 26th October
1945, to cancel the exenption and it was cancelled by the
CGovernment on both Decenber, 1945, under the provisions of
Act 2 of 1927. On 7th February, 1946, the Heggade had mmde
an application to the Governnent to review the cancell ation.
Thereupon, the CGovernnent directed the Board to enquire
into the whole question again. That enquiry before the
Board took placeon 27th July, 1946. The Board gave its
decision on 9th March; 1949, holding that the tenple was
covered by the provisions of the Act.

It was in circunstances stated above that the Heggade had
nade an  application before the District Judge after the
conm nginto force on May 15, 1946, of the anmending of Act 10
of 1946. The whol e proceedi ng before the District Judge
took place as a fresh and original trial in the cour se
of whi ch detailed oral and  docunentary evidence was
produced in support of the respective cases by the two sides
to the dispute which were: the Heggade of the Jain Dharanas-
thala, of which the tenple was saidto be a part, and the
Board of Commi ssioners under the Act (probably substituted
by the Commissioner after the repeal of the Act and its
substitution by other enactnments on the subject).

There was no argunent before us on the question whether
the proceedi ngs were governed by the provisions of the Act
before its amendment in 1946 or its provisions as they stood
after the anendnment. But, it appears to nme that the case
proceeded on the footing that the amended Act, which had
come into force before the Heggade had petitioned to the
District Judge, governed the rights of the parties and the
scope of the enquiry. The question whether the Institution
known as Dharnasthala included the WMnjunatha tenple or
whet her Manjunatha tenple could be said to have a
separate legal entity of its own as an Institution seens to
me to be covered by the provisions of Section 84 as they
stood both before the anendnent in 1946 and after it was
anmended in 1946. An appeal to the Hi gh Court, however, |ay
under the anmended provisions only,- There was no objection
to the appeal to the H gh Court onthe ground that the
unamended provisions did not contain sucha right. Here,
may, for the purpose of clarifying the exact scope of the
enquiry out of which the case now before us by special |eave
has arisen, reproduce the provisions of Section 84 of the
Act both before and after its amendnment in-.1946.

The unamended provisions of Section 84 read as foll ows:

"84(1) If any dispute arises as to whether
an institution is a math or tenple as defined
in this Act or whether a tenple is an excepted
templ e, such dispute shall be decided by the
Boar d.
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(2) Any person affected by a decision

under sub-section (1) may, within one vyear
apply to the Court to nodify or set aside such
decision, but, subject to the result of such
application, the order of the Board shall be
final".
After the anendment by Act X of 1946, Section
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84 reads as follows: "84(1) If any dispute
arises as to--

(a) whether an institutionis a mth or
tenmple as defined in this Act,

(b) whether trustee is a hereditary trustee
as defined in this Act or not, or

(c) whether any property or noney endowed

is a specific endowent as’ defined in this
Act, or not.
Such di spute shall be decided by the Board and
no Court in the exercise of its origina
jurisdiction shall take cognizance of any such
di sput e.

(2) Any person affected by a decision under
sub-section (1), may within six nonths apply
to the Court to nodify or set aside such
deci si on.

(3) Fromevery order of a District Judge,
on an application under sub-section (2), an
appeal ~shall  lie to the Hgh Court wthin
three nmonths fromthe date of the order.

(4) ~ Subject to the result of an applica-
tion ~under subsection (2) or of an appea
under Sub-section  (3), the decision of the
Board shall be final. (Substituted by Madras
Act X of 1946)".

The case of the Heggade or the managing trustee was far from
consi stent. He took up the follow ng positions: firstly,
that the tenple was "private" and not a public temple and
was exenpt fromthe provisions of the Act for that reason
secondly, that the tenple was a Jain institution, or, an
integral part of it, and, therefore, excluded from the
purview of the Act; and, thirdly, that the tenple, even if
it was to be deened to be a Hindu tenple, as a place at
whi ch the Hi ndu public could worship as of right, was really
not separable fromthe larger Jain institution, so that,
irrespective of the character of worship or the beliefs of
the worshippers at the tenple, it was not an institution
which could be viewed separately fromthe Dharamasthala or
be held to be just a H ndu tenmple as an "institution”. The
Board consi dered the Heggade’ s case to be "that the Institu-
tion is a unique institution where a H ndu tenple was round-
ed and nanaged by a Jain famly". A subtle distinction was
thus made between the tenple as a place of worship and as a
part of a larger Jain institution. Al though, I am doubtfu
of the correctness of this distinction, onfacts, yet, for
the reasons given below, | do not consider this to be a fit
case for interference with the findings of the H gh Court,
accepting the correctness of this distinction, on the par-
ticular facts of the case before us.
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It seems to ne that the question whether the Manjunatha
tenmple could be described as a H ndu tenple as defined by
the Act, could be conclusively answered by a reference to a
nunber of adm ssions of the Heggade and his  wtnesses.
I ndeed, the exenption of the tenple fromthe provisions of
the Act by the State Governnent in exercise of its powers
under Section 3(1) of the Act, could be sought by the Heg-
gade only on the assunption that the tenple constituted a
Hi ndu religious endowrent which ought to be exenpted from
the operations of the provisions of the Act. If it was
exenpt by virtue of a statutory provision from the provi-
sions of the Act, as a Jain institution, there was no need
for an order to exenpt it. The scope of proceedings which
have cone up before us seenms to go no further than resolu-
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tion of certain disputes. They nay, however, involve naking
of certain declarations.

The origin of the tenple was said to be given in a
document containing a statenent of 1806, ’'by the then
Dhar mast hal a Heggade, produced by the managing Heggade,
whi ch runs as foll ows:

"There was formerly a wonan cal |l ed Anpo
Devi Ballalthi placed there by the favour of
CGod to performthe cerenonies. The God’'s nane
was Durga Anba Kall arki e, but was subsequently
changed to Kanya Kumari. God appeared to the
-woman in a dream and reveal ed hinself to her
tell'ing her he would renmain in her house and
"she should therefore procure a bed and a
ight for himto performcerenonies, also that
she shoul d build another house near to his to
perform ceremonies in and that her children
and heirs  should accordingly succeed her
Under this arrangenent, the tenple shall ever
flourish. As related before, the God in the
shape of a woman reveal ed hinself to Ballalthy
and the Ballalthy acted accordingly. 1In the
1396 Sahvahanam the Peer of Udipi, \WAdirajas-
wany, arrived at Dharmasthal a where the Bal-
l'althy ordered himto prepare his dinner and
on the next day to | eave the place. The Peer
replied: "Thisis the residence of Devil. I
nmust establish God in it before | eat nmy din-
ner". On this, the Ballalthy consulted he God
in _her sleep, who appeared and encouraged her
desired her to give the Peer whatever was
required and told her he would establish the
Kuddera God there saying 'you will tell this
to the Peer who on hearing it will eat his
di nner . When I bring the God from Kuddera
you wll have a place prepared on the |left
hand side for his residence’ and a Brahmn
appoi nted to performcerenonies. "On the sane
eveni ng the - Manj unat ha (Kudder God) was
brought and a house built and he was | odged in
it on the next norning, this was all seen
The Ball althi inforned the Peer of this: He
accordingly cane and after dining departed.
Sonetinme afterwards the Ballalthy built a
house on the right hand side and nmade it the
resi dence of the God and Brahnmins were ap-
pointed to performcerenmonies to both. The
old God (viz., that of the Ballalthy) some
time afterwards told the Ballalthy he had
appoi nted the devil Kul ataya to preside over
the offerings and therefore she nust build a
house for him
904
to expend all the religious offerings proper-
Iy, should any dispute arise, proper investi-

gations were to be nade. ’'Sone delay being
nade in the collection of the offerings by
Kul at aya, Annappa, another Devil was fixed,

for whom anot her residence was built and four
peopl e were chosen to superintend the chari-

ties which the offerings admtted of...".
As the Board observed, it appeared that Sri  Manj unat ha
idol was installed on the occasion of Vadirajaswany of
Udipi's visit to the Dharmasthala. This was taken to be the
i ntroduction of the worship of God as opposed to that of the
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Devi | . Sri Manjunatha was the installed God. It was as-
serted that this was in accordance with Jain beliefs. It
was sai d that God spoke through the Heggade who acted as the
oracle and used to answer questions put to himby devotees
at special sessions arranged for this purpose. It was,
however, <clear that H ndus in general were not prohibited
from worshipping at this tenple. They had worshipped here
long enough freely and publicly to acquire the right to

worship as nenbers of the Hindu public in general. This
right, I think, could not now be denied to them whatever be
its origin.

After an el aborate discussion of the nature of beliefs
and worship, the Board had concluded: "... it is clear that
Shri  Manj unat ha Tenpl e, Dharnmasthala, Puttur Taluk, South
Kanara Districtis a 'tenple' as defined in Madras Act Il of

1927 and we deci de-accordingly".

VWen the matter went up before the District Judge under
Section ~sub. s. (2) of the Act, the District Judge, after
di'scussi ng the evidence, recorded his conclusion as follows:

“Therefore it appears to ne that taking
i nto consideration all these circunstances the
claimof the petitioner that this Shri  Manj u-
natha  Shrine though it nmay be a Hindu one in
his private tenple seens to be well-founded
and it is not a tenple which is either ex-
pressly dedi cated to the Hi ndu public or which
has been wused or resorted to by the Hindu
public as of right".

It is difficult for me to understand where the District
Court found the |law which requires "express" dedication for
use by the Hindu public or why he thought that the public

had not acquired a right to worship.~ Its findings, at any
rate, carried with themthe inplication that, although there
was a dedication, it was for "private" purposes. | find it

difficult to conceive of such a transaction. Dedication to
a deity necessarily inmpliesa cessation of individual human
owner shi p.

The di spute was then taken to the Hi gh 'Court of ~Mysore,
whi ch reached the conclusion, after a detailed discussion
of the whole evidence:

"I'f, "Sri Manjunatha’ were a Hindu deity
exclusively and not a deity worshipped by the

Jains as well, it is inconceivable that the
nane ' Manaya' should be found anmobng 9 Jains
al so. In our opinion, Sri Manjunatha is a
dei ty worshi pped
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both by the H ndus as well as the Jains in
accordance with

their respective faiths and it is neither an
exclusively Hndu deity nor- an exclusively
Jain deity".
It then stated its views as follows:

"Since the institution is not _a "Tenple’
as defined in the Act, the further question
whether it is a private temple of Nellyad
Beedu fanmi |y as contended by the Neggade does
not arise for determination. The proceedings
bef ore the Board and the Court below are
under the Act. In view of our finding that
the Institution is not a 'tenple’ under the
Act, the Board has no jurisdiction over the
Institution. Having held that the Act has no
application to the Institution and the Board
has no jurisdiction over it as contended by
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the Heggade, the Court below should have
desisted fromgiving any finding on the ques-
tion whether it is a private tenple of Nellya-
di Beedu family. W express no opinion on the
sai d issue".

The Hi gh Court’s view seened to be that there was a
"dedi cation" but for m xed purposes Qutside the Act. Jain
beliefs, as distinct fromgenerally held and accepted Hi ndu
beliefs, the origin and nature of the endowrents, the estab-
lished practices and custons relating to managenment of the
tenple, the receipt and di sbursement of incone of what was
held to be a single institution called Dharmasthala, had
been taken into account by the H gh Court in order to decide
whether "the institution" is a "tenple" as defined in the
Act or sonething nore. Its opinion seened to be that the
real question to be decided here was not whether there was a
tenpl e, as-defined by the Act, but whether the tenple, which
exi sted there, was an inseparable part and parcel of a Jain
i nstitutionwhich was outside the Act, or, it was an insti-
tution which, taken by itself, was covered by the Act. | f
the tenple was, soto speak, a nere appendage of the |arger
multi purposed institution, all the parts of which were

managed as a single entity, the tenple could not, in the
opi nion of the H-gh Court, be "the institution".

Al t hough, 1 am prepared to accept the Hgh Court’s
findings on questions of fact, | do not find it possible to

agree with the Hgh Court’s viewthat, if a place of worship
is open to both Jains and H ndus in general, or, has a m xed
character, it 1is not atenple within the neaning of that
termas defined.in Section 9, sub. s (12) of the Act. Al
that Section 9, sub. s. (12) requires is that it should be a
pl ace of worship either dedicated for the benefit of or used
as of right by the Hindu comunity or a section thereof as a
pl ace of religious worship. The word exclusively is not
there at all so as to justify any exclusion of a place of
worship fromthe definition of a tenple on the ground that
the place of worship is not confined to worship, as a matter
of right, to either H ndus as nembers of the general - public
or to any section of Hi ndus.

The Act does not define the term"H ndu". This word has
had a fairly wide connotation. 1In origin, it ~indicated
people living in the Indus region. It is only by subsequent
usage and extension of neaning
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that the word acquired a religious, and, therefore, in this
sense, a nore linmited significance. But, in some contexts,
the term "H ndu", even today, stands for - Indians in /gener-
al . In foreign countries all [Indians are sonetinmes
described as "H ndus". Even as a term used /for I|ndians
professing a particular type of beliefs, which are presuned
to have an indigenous origin, it is w de enough to include
Jains and Sikhs. Hence, this is the neaning given to the
termH ndu in the Hi ndu Succession Act. |In a statute deal-
ing with religious endowents, the term even though not
defined, may be presuned to stand for people of this country
with certain religious beliefs held or forms of religious
worship practised by people of this country originally.
But , this would also enbrace a very wide sector of the
publi c. And, in any event, there is nothing whatsoever in
the definition of "tenple" by the Act to justify the infer-
ence that Jains or any other group of person nust be excl ud-
ed fromworship before it can be a "tenple".

For reasons given above, | amunable to read into the defi-
nition of the word, "tenple", given in the Act, the idea of
excluding from the benefits of the Act tenples open for
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worship to Hindus of all sects and beliefs. This neans that
a place of worship where Jains, as a section of Indian
citizens, even when distinguished by their special doctrines
and practices fromthe rest of the H ndus, worship together
with Hindus of other sects, could not be a tenple outside
the Act. Al that the Act requires is that Hi ndus in gener-

al, or even a section of H ndus, should be able to worship
there as of fight. This requirenent is, in my opinion

satisfied by Shri Manjunatha tenple on the findings of
the Hi gh Court which | accept, not without hesitation, as
correct. The view | have taken above is, however, not
enough, in ny opinion, to dispose of an issue under section
84(1)(a) of the Act. It has to to borne in mnd that the

issue to be decided under Section 84(1)(a) of the Act is
whet her an "institution" is a math or tenple as defined in

the Act. It is not whether a particular place is a tenple,
in the sense that it is set apart for worship by the Hi ndu
public in general or a section of it. It is whether an

"I'nstitution"” itself is a tenple as defined by the Act.
The termtenpl e has been defined in section 9(12) of the
Act as follows :

"9(12) 'Tenple’ means a place, by what-
ever ~designation known, used as a place of
public religious worship and dedicated to,
or for the benefit of, or used as of right by,
the H ndu community or any section thereof, as
a place of religious worship".

It, therefore, becones necessary, in order to decide a
di sput e under section 84(1l)(a) whether a particular place is
a temple as contenplated by the Act. But, that is not
enough for the decision of the whole issue to be decided
under Section 84(1)(a) of the Act. For that purpose, atten-
tion has to be also directed towards deciding the question
whet her the "institution" to be considered is a temple and
nothing nore. |If the tenple, as a place of worship, is an
integral part of . an institution, so that it 1is not
separable as an institution, initself, the nere fact that
there is a "tenple’, as defined by the Act, where
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H ndu nenbers of the public worship as a matter of © right,
will not do, In such a case, the "institution" is  not ‘the

tenpl e, al though a tenple can, by itself, be an -institution

The term"institution" is not defined in the Act ~of 1927,
al though, in the nore el aborate provisions of Madras Hindu
Rel i gi ous and Charitabl e Endowrents- Act XXI| of 1959, there
is now definition of the term"religious -institution" as
well showing that this concept is wider than that of  a
tenpl e.

If, therefore, there is a distinction between the nean-
ings of "tenple" nmerely as a place of worship, as defined in
Section 9(12), and a "tenple" as an institution, as there
seens to me to be, an authority deciding the issue whether
it is an "institution", as contenplated by Section 84(1)(a)
of the Act, will have to consider whether the history, the
beliefs Iying at the inception and sought to he propagated,
the forns of worship nmeant to be kept alive, the prevalent
custons and practices, the exact nature and process of the
endowrents connected with the institution, the established
rules for its managenent, the objects to be carried out by
those in charge of the endowrent, taken together, would
justify the inference that a particular "tenple", as defined
by the Act, is also a separate or separable institution by
itself or is just an integral and organically inseparable
part of an institution or organisation outside the Act.
These wi der aspects, which nay not appear to be relevant at
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first sight, seemquite necessary to consi der when we cl ose-
Iy examine the nature of the issue contenplated by Sec-
tion 84(1)(a) of the Act and decided by the Hi gh Court.

In the case before us, the findings of the Hi gh Court
show that the institution or organisation of which Manjuna-
tha tenple is an inseparable part, is predomnantly Jain
in character. On such a finding, it would be exenpt fromthe
operation of the Act by reason of the explanation to section
2 excluding Jain "religious endowrents" fromthe benefits of
the Act. It may be that very good grounds could be given
for holding that the tenple is a separable or separate
entity dedicated, by user, for worship by H ndus in general
wi thout restriction of worship by Jains only as a matter of
right. But, as two views seer, to be reasonably open on the
guestion--whether it is such a separate or separable insti-
tution or entity: | do not consider it fit to be reopened by
us under Article 136.

A consideration of the property which belongs to or is
"endowed for the support of maths or tenples or for perform
ance of ~any service or charity connected therewith and
includes the premises of naths or tenples" nay also becone
necessary so as to determine the character of an endowrent
as a part of the "institution" and the process by which it
took place.  The-institution endowed, on the findings of the
High Court, being nore than or wider than the Manjunatha
temple, is /not just a H ndu tenple although a tenple, by
itself, could be such an institution-if it were a separable
entity.

The origin and process of dedication is not always found
enbodied in a docunment. Were the dedication itself is
evi denced by a docunent, its objects, such as they nmay be
can be determined by interpreting the docunent which nakes
the task of the authorities deciding the question generally
easier. There are, however, many cases in
8 --1338SCl/ 76
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whi ch dedication’ or endownent of /property for a
particular purpose has to be inferred fromimenorial wuser
of a property in a particular manner or fromthe conduct of
a party, such as permission to builda road for use by the
public or permission to bury the dead on-a piece of |and.
The last. mentioned type of case may also give rise  sone-
times to an estoppel against the owner of theland.

Cases where an inference of "dedication" results
from what nmay be considered i menorial user or a kind of
perm ssible user giving rise to an estoppel , because others
have spent npney or done 'some act on the strength of /’a
licence or permssion to use the land for a particular
pur pose, are not unconmon in our country. They should not,
as Lord Macnaghten hinted in Bholanath Nundi v. M dnapor e
Zem ndary Co. Ltd., (1) be conplicated by resorting to the
pecul i ar English notions of dedication, when he said:

"It appears to their Lordships that on
proof of the fact of enjoynment  from tine
i menorial there could be no difficulty in
the way of the Court finding a legal origin
for the right claimed. Unfortunately however
(in the lower Courts) the question was over-
| aid, and in sone neasure obscured, by copious
references to English authorities and by the
application of principles or doctrines, nore
or less refined, rounded on | egal conceptions
not altogether in harnony with Eastern no-
tions".

After quoting the passage, set out above, Lord
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Radcliffe, in Lakshmndhar Msra & Os. v. Rangalal &
Os.,(2) pointed out (atp. 58) about such dedications in
English | aw
"But dedication is only known to English |aw
as something equivalent to an irrevocable
licence granted by the owner of soil to the
use of the public. Dedication of a piece of
land to a limted section of the public, such
as the inhabitants. of a village, is a claim
unknown in [aw, and evidence linted to such
special user would not justify a finding of
dedi cation: see Poole v. Huskinson, (1843) 11
M & W 827: (63 RR 782), Hldrath v. Adam
son, (1860) 8 C.B. (N.S.) 587; (125
RR 794). Berrnondsey v. Brown, (1865) 1
Eq. 204:(147 R R 124)".
It was explained in Lakshm dhar Msra's case (supra) that
the doctrine of |ost grant originated in English law "as a
technical device to enable title to be made by prescription
despite t he i mpossi bility of provi ng i menoria
user".Prescription by a convention,was deenmed to start in
1189, when Normans conquered England. The real basis of
such rights in English | aw seemed to be prescription. In
this very 'case, differences were pointed out between a
dedi cation/ and a customary right enjoyed by people of a
locality to use a particular piece of land on certain occa-

si ons. It was indicated here that a. dedication, by pre-
sumed | ost ‘grant, in English l'aw, unlike. customary rights,
whi ch

(1) 31 1.A 75. (2) AI.R 1950. P.O 56
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nmay becone attached to | and, postul ates a grantee and the
creation of an estate.

Al though certain essential or basic prerequisites of a
valid trust in Englishlaw such as the three reasonable
certainties laid down by Lord Eldon in Kni ght V.
Knight (1)---that of the obligation to be carried out, that
of the subject matter or of property affected by it, and
t hat of the object to be served or the persons to be
benefited--are required in this country too for valid endow
ments no less than they are in England, yet, valid dedica-
tions can be inferred, under our law__, wthout show ng
conpliance with at |east sonme of the technical requirenents
of English | aw.

Dedi cations in Hndu |law do not require _acceptance of
property dedicated for a religious or a public purpose. In
Monohar Ganesh V. Lakhmram(2), a rule of Hi ndu | aw /comng
down from ancient tines was thus stated:

"A  Hindu who wshes to establish a
religious or charitable institution nay,
according to his law, express-his purpose and
endow it, and the ruler will give effect to
the bounty or at |least protect it so far,  at
any rate, as is consistent with his own Dharma
or conception of norality".

Nei t her a docunent nor express words are essential for a
dedication for a religious or public purpose in our country.
Such dedication may' be inplied from user pernitted for
public and religious purposes for sufficient |length of tine.
The conduct of those whose property is presuned to be
dedicated for a religious or public purpose and other
circunstances are taken into account in arriving at the
i nference of such a dedication. Although religious cerenp-
nies of Sankal pa and Samarpanam are relevant for proving a
dedi cation, yet, they are not indispensable (see: B.K
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Mukherjee on the "Hi ndu Law of Religious. and Charitable
Trusts"--Third Edn. 1970 p. 80).

The question of an inplied dedication by user by the
public is particularly inportant in cases like the one
before us where a claimthat a trust is private or sectarian
in nature is set up against a wder claim on behal f
of the general public. |In Deoki Nandan v. Mirlidhar(3),
this Court said:

"the distinction between a private and a
public trust is that whereas in the forner the
benefici aries are specific individuals, in
the latter they are the general public or a
class thereof. Wiile in the former the bene-
ficiaries are persons who are ascertained or
capabl e of being ascertained, in the latter
they constitute a body which is incapable of
ascertai nnent".

In B-K. Mikherjea s Tagore Law Lectures on the H ndu Law
of Religious and Charitable Trusts (1970)--(3rd edition), we
find the foll owi ng passage at page 143:

(1) (1840) 3 Beav. 148. (2) 1. L.R 12 Bom 247, 263
(3) [1956] S.C'R 756.
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"In cases where no express dedication is
proved, the character 'of the endowrent nust
al ways be a | egal i nference from proved facts.

As in the case of highways, |long wuser is.
undoubtedly a material element fromwhich an
i nference ~of dedication nmay ari se. If the

public ~have been in the habit of worshipping
in _the tenmple in-an open and unconceal ed
manner, for a long period of tinme, and were
never denied any access to it, that would be a
strong evi dence of “dedication. Wth regard to
period of user, no hard and fast rule has been

laid down. ’'There is no mninmmwhich rmust be
fulfilled, (and there is no nmaximum which
conpels the inference’'. Each case woul d
depend wupon.its own circunstances.. Besides

user by the public, conduct of the founder and
hi s descendants is also relevant, and if they
in fact held out the tenple to be a public
tenmple, a very strong presunption of dedica-
tion would arise".
Cases are also cited there where reliance had been placed
upon circunstances such as the structure or the location of
a tenple outside a private residence or dwelling so as to/be
exposed to public view and’ worship by nmenbers of the gener-
al public to infer dedication for the public.

In Pujari Lakshmana Goundan v. Subrananiya, (1) the
guestion for determ nati on was whether a Hindu tenpl e round-
ed between 1841 and 1856 had been dedi cated for use by the
public by its founder who had executed no deed show ng thi's.
But, the founder, Lakshmana Goundan, was shown to have in-
stalled an idol at his house and al |l owed Brahni ns _and Hindus
to worship the idol as if it was a public place of worship.
The Hindu public was admitted free of charge, though only on
certain days in the week, in the greater part of the tenple,
and, in one part only on paynent of a fee, and, in the inner
shrine, not at all. It appears that the income from offer-
ings and fees was spent by the Pujari founder on the tenple
and the idol as well as on hinmself. Nevertheless their
Lordshi ps of the Privy Council held that Lakshmans Goundan
having held out and represented u:, the Hindu public that
the tenple was for their benefit, the inference was irre-
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sistible that had dedi cated the tenple for use by the
public. In B.K. Mikharji’'s Lectures (supra), the facts of
this case have been cited as an exanple of an application
of the principle of estoppel. Qur law reports abound
with simlar cases where dedication by founders or owners is
inferred or presuned, irrespective of their own religious
per suasi ons, from the purposes for which a piece of proper-

ty has been used for |ong enough. |In sone cases the ele-
nents of an estoppel are present. But, the basis of such
dedi cati ons seens, in many cases of this type, to be

strictly speaking, nothing nore than a presunption from
certain’ facts. Per haps we could describe it, in nost
cases of this sort, as a "deened dedication" although it
must not be confused with a fiction. It is, after all, an

inference fromfacts which nust exist and lead to the con-
cl usi on deduced.
(1) 29 CWN. 112 (P.C.)
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Inviewof tiffs well established doctrine .of. inplied
endowrent~ of property, by.its long user for a particular
religious or public purpose., based on a presuned consent of
the owner, | do not think that the H gh Court could be held
to have reached a wrong conclusion even if it has inferred
that, whatever be the origin of the Manjunatha temple, it
had becone 'a separate institution with an endownent of its
own consisting at |least of the land over which the tenple
had been built, 'the building, and the idol installed wth
free access to it by the Hi-ndu public in general which made
of feri ngs even though Jains al so worship there. Nevert he-
less, in view of the discussion of a good deal of evidence
of the peculiar conposite character of the institution known
as Dharnasthala, and, bearing in mnd our general rule of
practice that we do not disturb findings of the final Court
of fact where two views are possible, | do not propose to
differ fromthe conclusion reached by the H gh Court that
the tenple was not a separate institution.  The Manjunatha
temple, on the findings of the High Court, which we are
uphol di ng, had becone an accretion or growh on the body, if
one may so .out it, of the .institution known as Dharnastha-
la, even though it could be removed fromthat body by a
surgi cal operation. It is not for us to-say, on the find-
i ngs before us, whether a situation has arisen in which a
surgical operation may be called for. Such _an opinion can
only be given upon the results of a nore thorough investiga-
tion 'into the objects of the institution, its properties,
the sources of its income, and the manner in which they are
utilised than we have before us.

The question which troubles nme, however, is whether a

religious ’'institution or even that part of ~it to which
nmenbers of the public nmake .contributions,” through their
offering and gifts, is to be left entirely uncontrolled by

authorities specially appointed by the State in order to see
that such income or donations are not msused or are uti-
lised for the purposes for which they are neant. It seens
to nme that religious beliefs, professions, and practices,
whi ch have a powerful hold over the minds and feelings of
the people, particularly in our country, should not be
pernmitted to become nere cloaks for exploiting the credu-
lity of the sinple mnded and the ignorant and unsophisti-
cated. Wien a religious institution becones a neans of
obt ai ning noney or material benefits, in the formof offer-
ings or donations or gifts, as it generally does, from
nmenbers of the public, a danger of its misuse can only be
effectively averted. by appropriate supervision. It seemns
to me that this is the whole purpose of the Act. " The
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income fromthe -public, through a religious institution

seens to nme to bring in that secul ar aspect which justifies
interference by State authorities through adequate supervi-
si on. However, these are matters which so far as religious
endowrents, such as the one before us, held to be predom -
nantly Jain, for the reasons given by the High Court, are
concerned, the State Governnment can take into account in
deci di ng whether it
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shoul d exercise its powers under Section 3(2) of the Act, to
extend the benefits of the Act to them or, if necessary, to
amend the Act.

The District Court did not specifically frane or try any
i ssue on the question whether any endownent existed at all
It had framed the follow ng points for determ nation

“"( 1) Is the Sri Manjunatha 'Devaru only a part of
the institution known as Dharmasthala and not a separate
institution initself?.

(2) Is the Dharnasthala a charitable institution?

(3) Is the Dharnasthala and in particular the Mnju-
nat ha Devaru not an exclusively H ndu place of worship ? |If
not do not the provisions of the Hi ndu Religious Endowrents
Act apply?

(4) Js the Manjunatha Devaru a private place of wor-
shi p.

(5) Is the order of the Board dated 9th March 1949
liable to be set aside?"

The Hi'gh Court also didnot give the finding that no
endowrent what soever exi'sts. The extent of property cov-
ered by any endownent was al so not really investigated as to
i ssue was flaned on it. Atleast the structure of the tenple
with the idol installed and the ground upon which the
temple stands nust be deened to be dedicated even though
these may not, for purposes of managenment, | form separable

units. The High Court took the view that ' the dispute
falling wunder Section 84(2)(a) could be disposed of by
deciding issues or points nunbered 1 and’ 3 only. The

District Court had chosen to resolve the principal ~dispute
that arose by deciding issue No.4. Oher questions were
treated as nerely subsidiary or even unnecessary to- decide.

| have tried to indicate above what seened to nmeto be the
real nature of the proceedings in the course of which.  a
di spute covered by Section 84(1)(a)of the Act arose and al so
the principles on which such a dispute should, in nmy opin-
ion, be resolved, although I do not consider it necessary,
in exercise of the special powers of this Court under ~ Art.
136 to interfere with the H gh Court’s findings of / fact;
because | think that the powers of the Governnment which is
not even a party, acting under Section 3 of the Act, are
not restricted by decisions given by Courts in resolving a
di spute covered by Section 84(1) of the Act. Al that the
Government was bound to do under Section 3 of the Act was to
consult the Board. The Madras Hi ndu Religious and Charita-
bl e Endowrents Act of 1959, which contains the |aw governing
the subject today, has section 2 relating to a general power
to extend the provisions. of the Act to Jain public reli-
gious institutions and endowents as a mater of policy,
irrespective of the. character of managenent, whether good
or bad and Section 3, for the extension of the provisions of
the Act to particular. Jain religious
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and charitable institutions, in cases of nismanagenent,
after due inquiry. These powers are not, in any way,

affected by the dispute which has been brought before us
under the provisions of an Act repealed | ong ago.
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For the reasons given above, | concur with the order
proposed by ny | earned brother Shinghal that this .appeal be
di smssed and parties be left to bear their own costs
t hr oughout .

V.P.S. Appeal
di sm ssed.
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