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ACT:

The Sugar Cane Cess (Validation) Act, 1961 (Central Act 38
of 1961), s. 3-State Acts | evying Sugar-cane Cess found to
be wultra vires--Central Act adopting provisions of State
Act's and validating assessnents and collections nade
t her eunder--Central Act, whether valid.

HEADNOTE:

Under the Madhya Pradesh Sugarcane (Regul ation of Supply and
Purchase) Act 1958 (1 of 1959) a cess was levied  on
sugarcane and for this purpose a sugarcane factory was
treated as a 'local area’ .ln the D anbnd’ Sugar MIls case
it was held by this Court that such a levy was not valid.
Fol l owi ng this decision the Madhya Pradesh Hi gh Court struck
down s. 23, which was the charging section of the aforesaid
Madhya Pradesh. Act No. 1 of 1959. There were Acts in
several other States which suffered fromthe sane “infirmty
and to nmeet the situation Parlianent passed the Sugarcane
Cess (Validation Act 1961 (38 of 1961). The Act made valid,
by s. 3, all the assessnents and coll ecti ons made before its
comencenent under the various State Arts and | aid down that
all the provisions. of the State Acts as well as the
rel evant notifications, rules etc. made under the State Acts
woul d be treated as part of s. 3; further. the said section
was to be deened to have existed at all material times when
the cess was inposed, assessed and coll ected under the State
Acts. The, appellant, a sugar factory, was asked to pay the
cess for the years 1959-60 and 1960-61. It however,
challenged the levy in awit petition before the High
Court . The Hi gh Court having disnmissed the petition, the.
appel l ant cane to this Court with certificate.
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The contentions urged on behal f of the appellant were : (1)
What the validation of the Act had done was to attenpt to
cure the legislative inconpetence of the State Legislatures
by validating State Acts which were invalid on the ground of
absence of legislative conmpetence in the respective State
Legi sl atures; (2) Parliament had passed the Act in question
not for the purpose of levying a cess of its own, but for
the purpose of enabling the respective states to retain the
amounts which they had illegally collected. The Act was
therefore a col ourabl e piece of legislation; (3) The Act had
not been passed for the purposes of the Union of India and
the recoveries of cesses which wer e retrospectively
authorised by it were not likely to go into the Consolidated
Fund of India; (4) The sugarcane crushi ng season was between
October 1, and June 30th. 'Me Cane Devel opnent Counci
which was constituted on “August 26, 1960 was not in
exi stence throughout the period covered by the demand for
the year 1950-60. ' Me demand was a 'fee’ and it was illega
to recover such a wee for a period during which the counci
did not exist at all and could have rendered no service
- what ever-.

HELD: (i) In view of the decision of this Court in

Di amond Sugar MIls it was obvious that the cess in question
was outside the | egislative competence of the States. Thi s
very conclusion led tothe irresistible inference that
Parlianment would have | egislative conpetence to deal with
the subject-matter in question, having regard to Art. 248
read with Entry

524

97 in List I of the Seventh Schedule to the Constitution
Thus the legislative conpetence of Parlianment to levy a cess
such as was inposed by s. 3 of the Sugarcane Cess
(Validation) Act 1961 (Central Act 38 of 1961) was not in
doubt .

D anond Sugar MIls Ltd. & Anr. v. Slate of Utar Pradesh &
Anr. [1961] 3 S.C R 243, referred to.

(ii)Wen an Act passed by a State Legislature is invalid on
t he ground that the State Legislature did not have
| egi sl ative conpetence to deal with the topics covered by
it, then even Parlianent cannot wvalidate -such ~an Act,
because the effect of such attenpted validation, i'n
subst ance, would be to confer |egislative conpetence on the
State legislature inregard to a field or topic which, by
t he rel evant provi si ons of the schedul es to t he
Constitution, is outside its jurisdiction. ~Were a topic is
not included within the relevant List dealing with the
| egi sl ative conpet ence of t he Sl ate Legi sl atures,
Parliament, by making a |law cannot attenpt to  confer . such
| egi sl ative conpetence on the State Legislatures. [531 G

But s. 3 of the inpugned Act does not purport to validate
the invalid State Statutes. What Parlianent has® done by
enacting the said section is not to validate the ‘invalid
State- statutes, but to make a law concerning the  cess
covered by the said Statutes and to provide that he said |l aw
shall conme into operation retrospectively. Parlianent knew
that the relevant State Acts were invalid because the State
Legi sl atures were not conpetent to enact them Par | i ament
also knew that it was fully conpetent to nake an Act in
respect of the subject-matter covered by the said invalid
State Statutes. Parliament however decided that rather than
nake elaborate and long provisions in respect of the
recovery of cess, it would be nore convenient to nmke a
conpendi ous provision such as is contained in s. 3. The
plain meaning of s. 3 is that the material and relevant
provisions of the State Act as well as the provisions of
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notifications, orders and rules issued or made thereunder
are included in s. 3 and shall be deemed to have been

included at all material tines init. |In other words what
s. 3 provides is that by its order and force the respective
cesses w !l be deened to have been recovered, because the

provisions in relation to the recovery of the said cesses
have been incorporated in the Act itself. The conmand under
which the cesses would be deenmed to have been recovered
woul d, therefore, be the command of Parlianent. [532 CH
(iii)Wiere a challenge to the validity of a |ega
enactment is nade on the ground that it is a colourable
piece of legislation, what has to be proved to the
satisfaction of the court is that though the Act ostensibly
is within the |legislative conpetence of the legislature in
guestion, in substance and in reality it covers field which
is outside its |legislative conpetence. In passing s. 3
however Parlianent” exercised ~its undoubted | egi sl ative
conpetence to provide for the recovery of the specific(]
cesses| and commi ssions in the respective State areas from
the date and in the manner indicated by it. The Act could
not therefore be attacked on the ground of being a
col our abl e piece of legislation. [533 F-H

K.C. Ggjatpati Narayan Dea & Ors. v. State of Oissa,
[1954] S.C.R 1 relied on
(iv)The wvalidity of an Act nust be judged.in the light of
the legislative conpetence of the |egislature which passes
the Act and may have to be exaninedin certain cases by
reference to the question as to Wether fundanental right of
citizens have been inproperly contravened, 'or to other
consi derations which my be relevant in that behalf. But
normally it would be inappropriate, indeed illegitimte, to
hold an enquiry into the manner in which the funds raised by
an Act would be dealt with when

525
the court is considering the question about the validity of
the Act itself. Therefore it was inpernmssible to contend
that the Act was invalid because the funds in question would
not go into the Consolidated Fund of India. [535 E-H]

(v)If collections are made under  statutory provisions
which are invalid because they deal with a topic outside the
| egi sl ati ve conpetence of the State Legislature, ~Parlianent
can in exercise of its undoubted |egislative conpetence,
pass a law retrospectively validating the said collections
by converting their character fromcollections made tinder
the State Statutes to that of collections made under its own
statute operating retrospectively. To hold otherwi se would
be to cut down the width and anplitude of the legislative
conpetence conferred on Parliament by Art. 248 read wth
Entry 97 in List | of the Seventh Schedul e. [536 C E]

(vi)The functions of the Cane Devel opnent Council as
prescribed by s. 6 of the Madhya Pradesh Act show that the
Council is expected to render service to the mlls like the

appellant and so it <can be safely assumed that t he
conmi ssi on whi ch was aut horised to be recovered under s. 21
of the Madha Pradesh Act is a "fee’. The inposition of a
fee is generally supported on the basis of quid pro quo.
The Council was however constituted for the first time on
August 26, 1960. |In other words the Council was not in
exi stence throughout the periods covered by the denand
relating to the year 1959-60. It did not render any service
at all during the said period. On the special facts of the
case no anount could therefore be validly clained by way of
comm ssion for the year 1959-60. [537 A-B; 538 C-D

H. H.  Sudhindra Thirtha Swami ar v. Conm ssioner of Hindu
Rel i gi ous and Chtarti bl e Endowrents, Mysore, [1963] Supp. 2
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S CR, referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 531 of 1964.
Appeal fromthe judgnent and order dated Septenber 24, 1963
of the Madhya Pradesh High Court in Msc. Petition No. 130
of 1962.

G S. Pathok, Rameshwar Nath, S. N. Andley, P. L. Vohra,
for the appell ant.

M Adhi kari, Advocate-CGencral for the State of Mdhya
Pradesh and 1. N. Shroff, for the respondents.

G S. Pathak, B. Dutta, J. B. Dadachanji, O C.  WMathur
and Ravi nder Narain, for interveners Nos. 1 and 2.

V. M Lmaye and S. -S. Shukla, for intervener No. 3.

G S. Pathak, B. Dutta, S. N Vakil, J. B. Dadachanji, O C
Mat hur .and Ravi nder Narain, for intervener No. 4.

C. B. Agarwala and O P. Rana, for intervener No. 5.

The Judgrment of the Court was delivered by

Gaj endr agadker, C.J. The principal question of law which
arises in this appeal is inregard to the validity of the
Central Act-
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the Sugarcane Cess (Validation) Act, 1961 (No. 38 of 1961)
(hereinafter called 'the Act’). It arises in this way. The
appel l ant, Jaora  Sugar MIlls (Pvt.) Ltd., is a Private
Limted liability Conpany incorporated under the Indian
Conpanies Act. |Its registered office is it Jaora within the
prem ses of the Sugar MIls owned by it. The  appel | ant

manuf act ures sugar and carries on the business, inter alia,
of the production and sale of the said combdity since 1955
when it was incorporated. The sugarcane  season for the
manuf acture of sugar generally covers the period Decenber to
March, and the sugarcane crushing season usually begins on
the 1st of COctober and ends on the 30th June.

Respondent No. 1, the State of Madhya Pradesh, enacted the
Madhya Pradesh Sugarcane (Regul ati on of Supply and Purchase)
Act, 195 8 (No. 1 of 1959) (hereinafter called the /'Madhya
Pradesh Act’). Section 23 of the said Act nade a sugarcane
cess payable as prescribed by it. Rules 60 to 63 of the
Madhya Pradesh Sugarcane (Regul ation of Supply & Purchase)
Rul es, 1959, nade under the said Act, provide for the nethod

of collection of cess. Section 21 of the said Act
prescribes for the paynment of commission to the Cane
Devel opnment Council which was proposed to be constituted

under s. 5. Rules 45 to 47 prescribe the quantum of
conmi ssion payable to the said Council and refer to the
manner in which the said paynent has to be made.

The wvalidity of S. 23 of the Madhya Pradesh Act was
chal l enged before the Mdhya Pradesh H gh Court ' under
Article 226 of the Constitution in The Bhopal Sugar
Industries v. State of Madhya Pradesh (Msc. Petition No.
27 of 1961). Before the wit petition challenging the
validity of the said Act canme to be heard before the said
Hi gh Court, a simlar provisionin the U P. Sugarcane Cess
Act, 1956 (U.P. Act XXIl of 1956) had already been struck
down by this Court as unconstitutional in Dianmond Sugar
MIlls Ltd. & Anr. v. The State of Utar Pradesh and Anr.(1).
The common feature of the charging sections in both the
Madhya Pradesh and the U P. Acts was that they authorised
the respective State Governnents to inpose a cess on the
entry of <cane into the premises of a factory for use.
consunption or sale therein. It was urged before this Court
in the case of Dianond Sugar MIIls Ltd. (1) that the prenises
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of a factory was not a 'local area’ within the neaning of

Entry 52 in List Il of the Seventh Schedule to the
Constitution, and so. the Act passed by the U. P. Legislature
was beyond its conpetence. This argument was uphel d. "W

are of opinion", observed Das Gupta J., who spoke for the
majority of the Court, "that the

(1) [1961] 3 S.C R 242 at p. 256.

527

proper neaning to be attached to the words "local area" in
Entry 52 of the Constitution (when the area is a part of the
State inmposing the law) is an area adm nistered by a |oca
body like a municipality, a district board, a local board, a
union board, a Panchayat or the like. The prenmises of a
factory 1is, therefore, not.a "local area." Following this
deci si on the Madhya Pradesh Hi gh Court struck down S. 23 of
the impugned Madhya Pradesh Act in the Bhopal Sugar
Industries, and allowed the wit petition to that extent.
Thi s decision was pronounced on August 31, 1961
The validity of S. 21 of the Madhya Pradesh Act prescribing
the paynent of commission to the Cane Devel opnent Counci l
was al so chal lenged beforethe Madhya Pradesh H gh Court by
the Bhopal Sugar Industries Ltd. by another wit petition
(Msc. Petition No. 340 of 1961). The said Hi gh Court held
that the: commi ssion directed to be paid by the inpugned
section was a "fee" and the delegation to the State
CGovernment to inplenent the said provision by prescribing
Rul es thereunder anmounted to valid del egation and as such
t he i mpugned section was not —open to any ef fective
challenge. In the result, S. 21-was upheld. This decision
was pronounced on January 30, 1962.

It appears that as a result of the decision of this Court in
the case of Dianmond Sugar MIIls(1l), the U P. Sugarcane Cess
(Vvalidation) Act, 1961 was passed by the Central Legislature
on March 21, 1961 (No. IV of 1961), and it received the
assent of the President the same day.” It nmay be nentioned
that the decision of this Court in the case of D anpbnd Sugar
M11s(2) was pronounced on Decenber 13, 1960, and Parlianent
thought that it was necessary to validate the inposition and
collection of cesses nade under the said Act and so, the
U. P. Sugarcane Cess (Validation) Act, 1961 was passed.
Parliament, however, realized that there were several other
State Acts which suffered fromthe sane infirmty, and  so,
on Septenber 11, 1961, the Act with which we are concerned
in the present proceedings, was passed. It has also
received the assent of the President the same day. Thi's Act
purports to validate the inposition and col l'ection of ceases
on sugarcane under ten different Acts passed by t he
Legi sl atures of seven different States. Section 3 of. the
Act is the nmain validating section. Section 5 purported to
amend the, specified provisions in the U P. Sugarcane Cess
(Validation) Act, 1961. The said section was brought into
force at once, and the remmining provisions of the Act were
to.

(1) [1961] 3 S.C R 242.

528

cone into force in the respective States as fromthe dates
which rmay be specified in that behalf by a notification
issued by the Central Governnent and published in the
Oficial Gazette. The relevant date, so far as t he
respondent State is concerned, is Decenber 26, 1961.

On March 17, 1962, respondent No. 2, the- Collector of
District Ratlam issued a notice to the appellant denmanding
paynment of sugarcane cess at the rate prescribed by the
respondent State under the relevant Rules. The said notice
al so denmanded paynent of cane commission for the years 1959-
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60 and 1960-61, as prescribed by the rel evant Rul es.
The appellant challenged the validity of these demands and
addressed respondent No. 2 in that behalf. It alleged that
both the demands were invalid, because the Act under the
authority of which they purported to have been nmade, was
itself ultra vires and unconstitutional. 1In respect of the
demand for cane commission for the year 1959-60, the
appel | ant fired an additional (,round that the Cane
Devel opment Council itself had come into existence on August
26, 1960, and so, it was not permissible for respondent No.
2 to neke a demand for commi ssion in respect of the vyear
1959- 60. It was also alleged that the demand for cane
conm ssion at the flat rate of 3 nP, per maund was not
related to the services proposed to be rendered by the said
Counci|l and as such, was invalid.
These pl eas were resisted by the respondents. It was urged
on their behalf that the inmpugned Act was valid, and that
the demands made by respondent No. 2 for the recovery of the
cess and the conmi ssion were fully justified. On these the
Madhya  Pradesh Hi gh Court considered the, two broad issues
which arose before it. |t has held that the provisions of
the inpugned Act are constitutionally valid, and that the
demand for cess made by respondent No. 2 could not be
effectively challenged. ~In regard to the demand for cane
conm ssion, the H gh Court was not inpressed by the plea
nmade by the appellant, particularly in relation to the
sugar cane season of 1959-60 and it hold that -even though the
Council may not have cone into exi stence, a demand could be
made with a view to provide for the constitution of the said
Council and thus enable it to afford service and assistance
tothe mlls like the appellant. That is why the H gh Court
rejected the, appellant’s contentionsin that behalf and
dismissed its wit petition. This judgnent was pronounced
on Septenber 24, 1963.
The appellant then applied for and obtained a certificate
fromthe Hgh Court and it is with the said certificate that
it has come
529

to this Court by appeal. That is how the principal question
whi ch arises for our decision is whether the H gh Court was
right in holding that the Act is constitutionally valid. A
subsidiary question also falls to be decided and that ~ has
relation to the denand for comm ssion for the year 1959-60.
The Constitutional position with regard to the |egislative
conpetence of the State Legislatures on the one hand, and
the Central Legislature on the other in respect of the cess
in question is not in doubt. W have already referred to
the decision of this Court in Dianond Sugar MIls(1l), and in
view of the said decision, it is obvious that the cess in
guestion was outside the legislative conpetence of the
St at es. This very conclusion leads to the irresistible
i nference that Parlianment woul d have | egislative conpetence
to deal with the subject-matter in question having regard to
Art. 248 read wth Entry 97 in List | of +the Seventh
Schedule to the Constitution. Article 245(1) provides,
i nter alia, that subject to the provisions of this
Constitution, Parliament may nmake |aws for the whole or any
part of the territory of India; and the relevant Entry
relates to any other natter not enumerated in List 11 or
List Il including any tax not nentioned in either of those
Lists. Article
248 provides :

"(1) Parliament has exclusive power to nmake

any law with respect to any matter not

enunerated in the Concurrent List or State
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Li st.

(2) Such power shall include the power of

maki ng any | aw i nposing a tax not nentioned in

ei ther of those Lists."
It is not disputed that if Parliament intended to nake a | aw
inregard to the levy of a cess such as has been prescribed
by s. 3 of the Act, its legislative conpetence is not open
to doubt. M. Pathak for the appellant, however, contends
that what the Act purports to do, and in fact and in
substance has done, is to validate the invalid State
Statutes: the Act, in other words, does not represent
provi sions enacted by Parlianent as such, but it represents
an attenpt nmmde by Parliament to validate laws which are
invalid on the ground that the State Legislatures which
enacted the said | aws, had no | egislative conpetence to do
So. That is the main ground on which the validity of the
Act has been challenged before us. This ground has, no
doubt, ~been placed before us in tw or three different
forms.
(1) [1961] 3 S.CR 242.
530
Before dealing with these contentions, it is necessary to
refer to the provisions of the Act. The Act purports to
have been passed to validate the inposition and collection
of cesses on sugarcane under certain State Acts and to anend
the U P. Sugarcane cess (Validation) Act, 1961. Section 5
which has achieved this latter purpose has already been
nment i oned. Wth the said section we are not concerned in
the present appeal.  Section 1(2) provides for the date from
which the provisions of the Act shall comeinto force in
different States; and as we have already noticed, the
rel evant dates for the respective States would be the dates
which would be the notification issued by the Centra
CGovernment and published in the Official Gazette. Section 2
is a definition section; S. 2(a) defines "cess" as | meaning
the cess payable under any State Act and includes any sum
recoverable wunder any such Act by way of interest or
penalty. Section 2(b) defines a "State Act" as neaning any
of the ten Acts specified by it which were in force in the
seven respective States from time to time, by way of

amendnment or adaptation. Then the ten State  Acts are
enunerated under this sub-section. Section 3 is the
validating section, and it is necessary to read it. Its
heading is validation of inposition and collection of cesses
under State Acts. It reads thus :-
"3. (1) Notwi thstandi ng any judgnent, decree
or order of any Court, all cesses inposed,

assessed or collected or purporting to . have
been i nposed, assessed or coll ected under’ any
State Act before the conmencenent of this Act
shal | be deened to have been validly -inposed,
assessed or collected in accordance with | aw,
as if the provisions of the State Acts and of
all notifications, orders and rules issued or
made t hereunder, in so far as such provisions
relate to the inposition, assessnent and
collection of such cess had been included in
and formed part of this section and this
section had been in force at all materia
ti mes when such cess was inposed, assessed or
col l ected; and accordingly, -

(a)no suit or other proceeding shall be
mai ntai ned or continued in any Court for the
refund of any cess paid under any State Act;
(b) no Court shall enforce a decree or order
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directing the refund of any cess paid under

any State Act; and

(c) any cess inmposed or assessed under any

State Act before the conmencenent of this Act

but not coll ected before such commencenent may

be recovered (after)

531

assessment of the cess, where necessary) in

the manner provided under that Act.

(2) For the renoval of doubts it is hereby

declared that nothing in sub-section (1 )

shal | be construed as preventing any person-

(a) fromqquestioning in accordance with the

provisions ~ of any State Act and rules nmde

t her eunder the assessnent of any cess for any

peri od;  or

(b) fromclaimng refund of any cess paid by

himin excess of the ampunt due from hi munder

any State Act and the rul es nade thereunder."
Section. 4 provides that nothing.in this Act shall be
construed-as validating section 1 1 of the Bonmbay Sugarcane
Cess Act, 1948 (Bonbay Act No. 82 of 1948) and accordingly
the said section shall be omtted. Section 5 refers to the
amendment of U. P. ‘Sugarcane Cess (Validation) Act, 1961.
That, in brief, /is the position wth regard to the
provi si ons of the Act.
M. Pathak contends that what the Act has done is to attenpt
to cure the legislative inconmpetence of t he State
Legi sl atures by validating Acts which were invalid on the
ground of absence of |egislative conpetence in the
respective State Legislatures. Hs case is that if an Act
is invalid not because the Legislature enacting the i npugned
Act has no |l egislative conpetence, but because sone of its
provi sions contravene the fundamental rights of citizens
unjustifiably, it is possible to validate the said Act by
renoving the invalid provisions fromits scope. Simlarly,
if an Act passed by the State Legislature is substantially
valid, but is invalid in regard to a portion whi ch
trespasses in a field not within the |egislative conpetence
of the State Legislature, it would be possible to validate
the Act by renoving the invalid portion fromits scope. I'n
fact. if the invalid provision is severable fromthe rest of
the Act, courts dealing with the question of its wvalidity
may strike down the invalid portion alone and uphold the
validity of the remaining part of the Statute. But where an
i mpugned Act passed by a State Legislature isinvalid on the
ground that the State Legislature did not have legislative
conpetence to deal with the topic covered by it, then even
Parliament cannot validate such an Act, because the -effect
of such attenpted validation, in substance, would be to
confer legislative conpetence on the State Legislature in
regard to a field or topic which, by the relevant provisions
of the Schedules in the Constitution, is outside its
jurisdiction. This position is not and cannot be disputed.
If it is shown that the inpugned
532
Act purports to do nothing nore than validate the invalid
State Statutes, then of course, such a validating Act would
be outside the |egislative conmpetence of Parlianment itself.
VWere a topic is not included within the relevant List
dealing with the |legislative conpetence of the State
Legi sl atures, Parlianent, by making a |law, cannot attenpt to
confer such | egi sl ative conpet ence on t he State
Legi sl atures.
The difficulty in accepting M. Pathak’s argunent, however,
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arises fromthe fact that the assunption on which the whole
argunent is founded, is not justified on a fair and
reasonabl e construction of s. 3.Section 3 does not
purport to validate the invalid State Statutes. What
Parliament has done by enacting the said section is notto
validate the invalid State Statutes, but to mke a |aw
concerni ngt he cess covered by the said Statutes and to
provide that the said law shall cone into operation
retrospectively. There is a radical difference between the
two positions. Were the Legislature wants to validate an
earner Act which has been declared to be invalid for one
reason or another, it proceeds to renove the infirmty from
the said Act and validates its provisions which are free
fromany infirmty. That is not what Parlianment has done in
enacting the present Act. Parlianent knew that the rel evant
State Acts were invalid, because the State Legislatures did
not possess | egi sl ative conpetence to enact them
Parl i ament al so knew that it was fully conpetent to nake an
Act in respect of the subject-natter covered by the said
invalid 'State Statutes. Parlianent, however, decided that
rat her than make el aborate and long provisions in respect of
the recovery of cess, it would be nmore convenient to make a
conpendi ous provision such as is contained in S. 3. The
plain nmeaning of s. 3 is that the material and relevant
provisions of the 'State Acts as well as the provisions of
notifications, orders and rules issued-or nade thereunder
are included in ' s. 3 and shall be ~deemed  to have been

included at all material tinmes in it.  In other words, what
s. 3 provides is that by its order and force, the respective
cesses w |l be deened to have been recovered, because the

provisions in relationto the recovery of the said cesses
have been incorporated in the Act itself. The conmand under
which the cesses would be deenmed to have been recovered
woul d, therefore, be the command of Parliament, because al
the rel evant sections, notifications, orders, and rul es have
been adopted by the Parlianmentary Statute itself. W are,
therefore, satisfied that the sole basis on which M.
Pat hak’s argunent rests is invalid, because the said / basis
is inconsistent with the plain and clear nmeaning of s 3. As
we have already indicated, M. Pathak does not dispute-and
rightly that it is conpetent to Parlianment

533
to nake a law in respect of the cesses in question, to apply
the provisions of such a lawto the different States, and to
nmake themretrospective in operation. Hi s whole  contention
is based on what he records to be the true scope and effect
of s. 3. If the construction which he places on"s. 3 is
rejected, the argunment about the invalidity of the Act . nust
i kewi se be rejected.
The sane contention has been placed before us by M.~ Pathak
in another form He suggests that the Act in questionis a
colourable piece of legislation. H's case is that when
Parliament realised that as a result of the invalidity of
different State Statutes the respective States were faced
with the problemof refunding very large anobunts to the
persons fromwhomthe cesses were recovered, it has passed
the present Act not for the purpose of levying a cess of its
own, but for the purpose of enabling the respective States
to retain the anpbunts which they have illegally collected.
This aspect of the matter, says M. Pathak nmakes the Act a
colourable piece of legislation. W are not inpressed by
this argunent.
The challenge to the validity of a Statute on the ground
that it is a colourable piece of legislation is often made
under a disconnection as to what colourable |egislation
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really neans. As observed by Mikherjea J., in K C
Gaj apati Narayan Deo and hers v. The State of Oissa(l)
“"the i dea conveyed by the expression 'col ourable |egislation
is that although apparently a Legislature in passing a
statute purported to act within the limts of its powers,
yet in substance and in reality it transgressed these
powers, the transgression being veiled by what appears, on
proper exam nation, to be a nere presence or disguise." This
observation Succinctly and effectively brings out the true
char acter of the contention that any |egislation is
colourable legislation. Were a challenge is made on this
-round, what has to be proved to the satisfaction of the
Court is that though the Act ostensibly is wthin the

| egi sl ative conpetence of the Legislature in question, in
substance and in reality it covers a field which is outside
its legislative conpetence. It would be noticed that as

soon as this aspect of the matter is borne in mnd, the
argunent that the Act is a colourable piece of I|egislation
takes 'us  back again to the true scope and effect of the
provisions of S. 3. If the true scope and effect of s. 3 is
as M. Pathak assumes it to be, then, of course, the Act
woul d be void on the -round that it is a col ourable piece of
legislation. But if the true scope and effect of s. 3 is as
we have already held it to be, then in passing the Act,
Par | i ament has
(1) [1954] SSCR 1 at p. II.
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exercised its undoubted |egislative conpetence to provide
for the recovery of the specified cesses and conmmi ssions in
the respective State areas fromthe dates and in the manner
indicated by it. Wen demands were nade for the recovery of
the said cesses, they will be deened to have been nmade not
in pursuance of the State Acts but-in pursuance of the
provisions of the Act itself. Therefore, we do not ' think
there is any substance in the argunent that the Act is
invalid on the ground that it is-a colourable piece of
| egi sl ati on.
M. Pat hak has raised another contention against the
validity of the Act. He argues that the Act has not been
passed for the purposes of the Union of India, ~and the
recoveri es of cesses which are retrospectively authorised by
it are not likely to go in the Consolidated Fund of |ndia.
He contends that the recoveries have al ready been nade by
the respective States and they have gone into their
respecti ve Consolidated Funds. |n support of thi's argunent,
M. Pathak has referred to the general schene  of the
devol ution of revenues between the Union and the States
which is provided for by the relevant Articles contained in
Part XIl of the Constitution and he has relied nore
particularly on the provisions of Act. 266. Article 266, no
doubt, provides for two different Consolidated Funds and
Public Accounts, one in relation to India and the other in
relation to the respective States. it
reads thus: -
"266. (1) Subject to the provisions of article
267 and to the provisions of this Chapter with
respect to the assignnent of the whole or part
of the net proceeds of ,certain taxes and
duties to States, all revenues received by the
CGovernment of India, all |oans raised by that
Government by the issue of treasury bills,
loans or ways and neans advances and al
noneys recei ved by that CGover nirent in
repaynent of |oans shall form one consolidated
fund to be entitled "the Consolidated Fund of
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India", and all revenues received by the
CGovernment of a State, all loans raised by
that Governnment by the issue of treasury
bills, loans or ways and neans advances and
all moneys received by that governnent in

repaynent of |oans shall form one consolidated
fund to be entitled "the Consolidated Fund of
the State".
(2)Al other public noneys received by or on
behal f of the Governnent of India or the
CGovernment ,of a State shall be credited to
the public account of
535
India or the public account of the State, as
the case may be.
(3)No noneys out of the Consolidated Fund of
India or ~the Consolidated Fund of a State
shall be appropriated except in accordance
with “Taw and for the purposes and in the
manner provided in this Constitution".
It will be noticed that the contention raised by M. Pathak
on the basis of Art. 266 makes an assunption and that is
that the cesses already recovered by the different States

will not be transferred to the Consolidated Fund of |India,
but will remain with the respective States; and that such a
position would invalidate the law itself. W are not
prepared to accept this argunment as well. Wat happens to

the cesses already recovered by the respective States under
their invalid | aws after the enactnent of the inpugned Act,
is a mtter with which we are not concernedin the present
proceedings. It is doubtful whether a plea canbe raised by
a citizen in support of his case that the Central " Act 1is
invalid because the noneys raised by it are not dealt wth
in accordance with the provisions of Part Xl| generally or

particularly the provisions of Art. 266. W wll, however,
assune that such a plea can be raised by a citizen for the
purpose of this appeal. Even(so. it is difficult to

under stand how the Act can be said to be invalid because the
cesses recovered under it are not dealt with in-the /manner
provided by the Constitution. The validity of the Act nust
be judged in the light of the |egislative conpetence of the
Legi sl ature whi ch passes the Act and may have to be exam ned
in certain cases by reference to the question as to whether
f undanent al rights of citizens have been i-mproperly
contravened, or other considerations which may be relevant
in that behalf. Normally. it would be inappropriate and
indeed illegitimate to hold an enquiry into the ~manner in
which the funds raised by an Act would be dealt' wth when
the Court is considering the question about the validity of
the Act itself. As we have just indicated, if the taxes of
cesses recovered under an Act are not dealt wth-in the
manner prescribed by the Constitution, what renmedy a citizen
may have and how it can be enforced, are questions on which
we express no opinion in this appeal. Al we are consider-
ing at this stage is whether even on the assunption nade by
M. Pathak, it would be permissible for himto contend that

the Act which is otherwise valid, is rendered invalid
because the funds in question wll not go into the
Consol i dated Fund of I ndia.

L7Sup. 165- 6
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In truth, this argunent again proceeds on the basis that
Parliament has passed the Act not for the purpose of
treating the recoveries nade as those under its provisions
retrospectively enacted, but for the purpose of validating
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the said recoveries as made under the invalid State Acts;
and we have already pointed out that s. 3 conpletely
negatives such an assunption. Therefore, we do not think
that M. Pathak is right in contending that the provisions
of the Act are invalid in any nanner

It would thus be seen that though M. Pathak presented his

ar gunent in three different forms, 1in substance his
grievance is very sinple. He says that s. 3 of the Act does
not pur port to act prospectively; it acts nerely
retrospectively and its effect is just to val i dat e
collections illegally made in pursuance of invalid statutory
provisions enacted by State Legislatures. So. the crucia
question is: if collections are made under statutory
provi sions which are invalid because they deal with a topic
out si de t he | egi sl atii ve conpet ence of t he State
Legi sl atures, can Parliament, in exercise of its undoubted
| egi sl ative conpet ence, pass a law retrospectively

val idating the said collections by covering their character
from coll'ections made under the State Statutes to that of
the collections nade under its own Statute operating retros-
pectively-? Inour opinion, the answer to this question has
to be in the affirmative, because to hold otherw se woul d be
to cut down the width and amplitude of the |legislative
conpetence conferred on Parliament by Art. 248 read wth
Entry 97 in List | of the Seventh Schedule. Wether or not
retrospective operation of such a lawis ‘reasonable, nay
fall to be considered in certain  cases; but t hat
consi deration has' not been raised before us  and in the
circunmstances of this case, it cannot validly be raised
ei t her. We nust, therefore, hold that the H gh Court was
right in rejecting the appellant’s case that the Act was
invalid, and hence no demands could -be nade under its
provisions either for a cess or for comi ssion
There is, however, one subsidiary question which  stil
remains to be considered and that has relation to the demand
for cess comm ssion for the year 1959-60. The appellant’s
case is that this demand is invalid. The material facts in
relation to this point are not in dispute. W have already
noticed that the sugarcane crushing season is wusually
between 1st COctober and the 30th June, and that the Cane
Devel opnment Council was constituted for the first tinme _on
August 26, 1960. |In other words, the Council was not  in
exi stence throughout the period covered by the denmand in
guestion which relates to the year 1959-60. Section 21 of
t he
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Madhya Pradesh Act provides for the paynent of comm ssion on
purchase of cane; and Rules 45 to 47 prescri be the manner in
which the said paynent has to be nade. It is true that the
functions of the Cane Devel opnent Council as prescribed by
S. 6 of the said Act show that the Council is expected to
render service to the mills like the appellant; and so, it
can be safely assumed that the conm ssion in question. which
was authorised to be recovered under s. 21 of the WMadhya
Pradesh Act initially, and which will now be taken to have
been recovered under s. 3 of the Act is a "fee". M. Pathak
contends that it is plainly illegal to recover such a fee
for a period during which the council did not exist at al
and could have rendered no service whatever. It is well
settled that the inposition of a fee is generally supported
on the basis of quid pro quo, and so, it is urged that the
i mpugned recovery for the year 1959-60 is plainly wthout
any quid pro quo and as such, cannot be enforced. The Hi gh
Court did not accept this argunent, because it held that the
doctrine of quid pro quo did not require that actual service
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must be rendered first before a fee can be levied or
denmanded. In support of this view, the H gh Court has
relied upon certain observations made by this Court in H H
Sudhi ndr a Thirtha Swanmiar v. Comi ssioner for Hi ndu
Rel i gi ous and Charitable Endownents, Msore(1), VWi | e
rejecting the contention which was rai sed before this Court
in that case that the levy prescribed by S. 76(1) of the
Madras Religi ous Endowrents Act, 1951 (No. Xl X of 1951) was
i nvalid, Shah, J., who spoke for the Court observed: "A |levy
in the nature of a fee does not cease to be of that
character merely because there is an el enent of compul sion
or coerciveness present in it, nor is it a postulate of a
fee that it nust have direct relation to the actual services
rendered by the authority to individual who obtains the
benefit of the service. If with a view to provide a
specific service, levy is-inmposed by | aw and expenses for
mai nt ai ni ng the service are net out of the amount s
col l ected, there being a reasonable relation between the
| evy and the expenses incurred for rendering the service,
the levy would be in the nature of a fee and not in the
nature of a tax". The Hi gh ~Court thought that these
observations justified the viewthat a fee could be wvalidly
recovered fromthe appell ant by way of comm ssion to be paid

to the Cane Devel opnent Council, even though the Council may
not have conme into /existence during the whole of the period
in question. |n our opinion, the H gh Court has ignored the
context in which the Said observations -were nade has
m sj udged their effect. It is not necessary for us decide
(1) [1963] Supp. 2 S.CR 323.
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whet her the service nust be rendered for the whole of the
period covered by the fee, or whether it is necessary that
the service must be rendered first-and the fee' can be
recovered thereafter. These fine and academ c questions are
not relevant in the present case, because it is not even
suggested that during the whole of ‘the period any  service
what ever was rendered by the Council at all. In this
connection, it is necessary to bear in nmind the fact that s.
23(1) of the Madhya Pradesh Act required, inter alia, that
the conmission had to be paid to the Council at the rate and
in the proportion prescribed by it. O her statutory
provisions including the Rules further provided that the
failure to pay the said comm ssion on the occasion of the
purchase, would entail the liability to pay interest —and
the, said commission along with the interest was nade
recoverable as arrears of land revenue. Having regard to
these provisions, it seems to us very difficult “to accept
the view that the comm ssion which had to be paid to. the
Council fell to be paid even though the Council was not in
exi stence at all throughout the sugar crushing season in
guestion. On the special facts of this case, therefore, we
are satisfied that no amobunt could be validly clainmed by way
of commission for the year 1959-60. The notice of ' denand
(Annexure D) which has been issued in that behalf shows that
the cane conmi ssion 3 NP per maund whi ch has been denanded
fromthe appellant by respondent No. 2 for the years 1959-60
and 1960-61, anounts to Rs. 1,26,152/86 nP. It is comon
ground that out of this ampunt, Rs. 54,037.57P represents
the comm ssion for the year 1959-60. W must accordingly
hold that the demand made by respondent No. 2 for the
paynment of cess conmission for the year 1959-60 anbunting to
Rs. 54,037.57P is invalid and the notice to that extent nust
be cancel | ed.

In the result, the appeal substantially fails and the order
passed by the Hi gh Court is confirmed, subject to the
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nodification in regard to the denmand for the paynent of cane
conmi ssion for the year 1959-60. There would be no order as
to costs.

Appeal dismi ssed and Order nodified.
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