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ACT:
I ndustrial D spute-Provident Fund-Production Bonus- Basi c
Wages- Whether the fornmer is excluded from the latter

- Provi dent Fund | Schemre- Quot a- Proportion of production

Cor respondi ng to- M niimum basi ¢ wages and dearness all owance

-Nor m Hi gher than ‘quota-Wrker failing to produce norm

GQuilty of msconduct-Production above quota or above norns
be taken for conputation of —provident fund-

Constitution of India, Art. 32-Enployees Provident. Funds,

Act, 1952(19 of 1952), s. 2(b).

HEADNOTE:

Foll owi ng the nmajor awards in the engineering industries in
1948, 1950 and 1958 the petitioner conmpany and its worknen
entered into an agreenent in 1958. By this agreement a
schene was established. Under this schenme a certain
proportion of the production was taken to correspond to the
m ni mum basic wages and dearness all owance fixed by the
awards and this was terned as quota’. The production above
the quota was paid at piece rates. But there was a ' norni
also fixed which was nuch hi gher than quota. Every - workman
who failed to produce the 'norm would be considered guilty
of m sconduct and would be liable to be dism ssed.

The petitioner’s contention was that the entire paynent’ for
producti on above the quota was paynent of production /bonus
and therefore could not be taken into account  for the
purposes of provident fund in view of the decision of this
Court in Bridge and Roof Co. Ltd. v. Union of India. It was
further contended that even if the payment for production
bet ween quota and norm was not production bonus whi ch can be
taken out of the definition of basic wages in the Act it
shoul d be treated as paynent in the nature of 'other simlar
al  owances’ appearing in S.2(b) (lIl) of the Enployees
Provident Fund Act, 1952. The worknen contended that the
schene in force in the petitioner company was a peculiar one
whi ch did not correspond to any standard schene of
production bonus in as much as it had two bases. It was
their contention that in the schenme in question production
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bonus started after the normand that the paynent for

Wi ch

shoul d
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production between the quota and the normwas nothing nore
than basic wages as defined in Enpl oyees Provident Fund Act,
1952.

Hel d, that straight piece rate plan was the sinplest of the
incentive wage plans. |In such a case all paynent would be
basic wage as defined in s.2(b) of the Enployees Provident
Fund Act, 1952.

M s. Ti taghur Paper MIls Co. Ltd. v. Its Wrknen (1959)
Supp. 2 S.C.R 1012 and Bridge and Roof Co. Ltd. v. Union of
India (1962) 2 L.L.J. 490, referred to.

In the scheme of the petitioner Company however the worker
cannot stop at the quota he nust produce upto the norm on
pain of being charged with m sconduct. Therefore the rea

base or standard which is the core of a 1 typical production
bonus schene is, in the case of the petitioner conpany the
nor m Any paynent above the norm would be real production
bonus under the present schene and any paynment upto the norm
whet her- nade in one firmor the other, is basic wage for the
pur pose of the Act.

M. Ziakh~ v. Firestone Tyre and Rubber Co. Ltd. (1954)1
L.L.J. 281, distinguished.

The paynment for production between the quota and the norm
havi ng not hi ng of the nature of an all owance and it being a
straight paynment for the daily work must be included in the
wor ds defining basic wage. The portion of the paynent which
is made by the petitioner for production above the norm

woul d be production bonus and would be covered by the
judgnent of this Court in Bridge & Roof Conpany.

JUDGVENT:
ORI G NAL JURI SDICTION : Petition No. 64 of 1962.
Petit-ion under Art. 32 of the Constitution of India for
enf orcenent of fundanental rights.
G B. Pai , J. B. Dadachanji, O C. Mat hur and
Ravi nder Narai n, for the petitioners.
MS. K Sastri, R H Dhebar and P. D. Menon, for
respondents Nos. 1 and 2.
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A S. R Chari,R K Garg, S. C Agarwala, M K Ramanurthi
and D.P. Singh, for respondent No. 3.
1962. Decenber 12. The Judgnment of the Court was delivered
by
WANCHOO, J.-This wit petition was heard along with  wit
petition No. 62 of 1962 (Bridge and Roof Company (India),
Limted v. Union of India), as the short questionin both of
them was whet her production bonus was excluded fromthe term
"basic wages" as defined ins.2 (b) of the Enployees
Provident Funds Act, No. 19 of 1952, (hereinafter referred
to as the Act). A further question also arose in this wit
petition as to the nature of’ the production bonus schene in
force in the petitioner conpany, and the patties were given
time to file additional affidavits in that connection. The
main point raised in the two wit petitions was decided in
Bri dge and Roof Conpany (India) Limted v. of India(l). The
only question that now renmains is whether the production
bonus schene in force in the petitioner-conpany is of the
same type as in Bridge & Roof Conpany(1l). |If it is of the,
same nature the present petition would be governed by that
decision and production bonus would be excluded from the
term "basi c wages" as defined in the Act. The parties have
filed additional affidavits and it now remains to determne
the nature of production bonus in force in the petitioner-
conpany and to deci de whether the decision in the Bridge and
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Roof Conpany(1l) would apply in the present case, and if so,
to what extent.

It appears that sone kind of production bonus schene was
started in the petitioner-conmpany in 1947 and that schene is
said to have been nore or |ess

(1) [1963] 3 S.C.R 978.
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on a straight piece-rate system Then canme the nmjor
engineering awards in the years 1948, 1950 and 1958 fixing
basic mnimm wages and dearness allowance. This was
foll owed by an agreenent between the petitioner-conpany and
its workmen in August 1958, in which the present schene in
force was established even though sone kind of production
bonus on a. nore or less straight piece-rate systemwas in
force from as far back as 1947. The schenme which was
established by the agreenent of 1958 was this. A certain
proportion of the production was taken to correspond to the
m ni mum basi c wages and dearness all owance fixed by the
awards, and this was terned as "quota". The production
above the quota was paid for at piece-rates. But there was
a "nornf-also fixed which was nuch hi gher than the "quota"
and every workman was nornally expected to produce the
"norm as the m ninum production. |If the workman did not
produce the ’'norni, he would be guilty of msconduct and
woul d be liable to/dismssal, as the agreenent provided that
any del i berate devi ation from production nornms would anount
to go-slow tactics. The standing orders of course provide
that go-slow tactics would anmount to m sconduct and may | ead
to dismssal of the workman concer ned.

It wll be seen therefore that the peculiar feature of the
producti on bonus schenme in force in the petitioner-conpany
is that it has got two bases nanely, (i) the quota, and (ii)
the norm the quota being nuch | ower than the norm ' In view
of the agreenment between the parties and the precise ' defi-
nition of "go-slow' contained inthat agreement, it is clear
that workmen are expected to give the "nornf as the  mninmm
production and if there is any deliberate devi ation
therefrom they are liable to be charged with misconduct in
the shape of go-slow and nmay be dism ssed for such
m sconduct .
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The m ni mum wages and the dearness al |l owance fixed by the
maj or engi neering awards are payable for production upto the
guota and thereafter extra paynents are nade on piece-rate
basis upto the norm and even beyond it where the worknen
produce beyond the norm The question that falls for
consideration is whether such a system is a typica

producti on bonus system described in the case of Bridge and
Roof Conpany(1).

The main di spute centers around production between the quota
and the norm The petitioner's case is that the entire
paynment for production above the quota is paynent of
producti on onus and therefore cannot be taken into account
for the purpose of provident fund, in view of the decision
in Bridge and Roof Conpany(1). The worknmen however, contend
that the schene in force in the petitioner-conpany is a
peculiar one which does not correspond to any standard
scheme of production bonus as known in standard books on
such schemes. It is contended that no scheme dealing wth
producti on bonus or incentive wage has two bases of the kind
in force in the petitioner-conpany. The worknen, therefore,

contend that in a schene of the kind prevalent in the
petitioner-conpany, production bonus as well understood in
industry only starts after the normand that paynent for
producti on between the quota and the normis nothing nore
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than basic wage as defined in the Act and that the exception
of bonus frombasic wage will only apply to that part of the
paynment which is nade for production above the norm The
workmen further point out that the straight piece-rate
system was in force in the petitioner-conpany before the
maj or engineering awards fixing mnimm basic wages and
dearness al | owance. When such minimum basic wages and
dearness al |l owance were fixed by the

(1) [1963] 3 S.C R 978.
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awards they became applicable to the petitioner conpany
al so. It was then that the system was evolved of having a

guota whi ch woul d represent production for the m ninmum basic
wages and dearness al |l owance and the rest of the production
was to be paid on a piece-rate basis. The change that
resulted was that instead of a straight piece-rate system
the petitioner-conpany introduced the piece-rate system
along with a guaranteed time wage. The workmen contend that
the quota which was to represent payment for production upto
the basic wages and dearness all owance was fixed arbitrarily
and had no relation to the productive capacity of the
wor krmen, which is the basis for fixing the base or standard
in a typical schene of production bonus. Therefore, what
happened was that the petitioner-oonpany though it fixed the
guota, expected much higher production even before the
agreenment of 1958 for a fair day’'s work and used to pay
extra for this | production. This~ matter was finally
stabilised by the agreenent of 1958 by which norms were
fixed and the workmen were expected to give production upto
the norms as a rule and any deliberate deviation from such
production ampunted to go-slow tactics, resulting in
m sconduct, which mght lead to the dismssal of the
wor kman.  The union therefore contends that the real base or
standard of a typical production bonus schene in the case of
the petitioner-conpany is not the quota but the Dorm and
t he paynment between the quota and the norm can only be basic
wages wthin the nmeaning of the Act and it is only paynent
above the re norm which would be production bonus as under-
stood in industry. It was conceded on behal f of ‘the worknen
in argunents that any paynent for. production above the
"nornm would be payment of production bonus and - would  be
covered by the judgment of this Court in Bridge and Roof  Co.
(1)

(1) [1963] 3 S.C R 978,
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What is a typical production bonus schenme was consi dered by
this Court in Ms. Titaghur Paper MIls Co Ltd. v. |Its
Wor kmen, (1) and that has been confirned in Bridge and . Roof
Conpany(2). It was pointed out that the straight piece-rate
pl an was the sinplest of the incentive wage plans. 1n/ such
a case all paynents would be basic wage as definedins. 2
(1)) of the Act, even though the worker is working under an
incentive wage plan. But the difficulty arises where the
straight piece-rate systemcannot work. In such cases the
system of production bonus by tonnage or by any other
standard is introduced. The core of such a plan is that
there is a base or a standard above which extra paynent is
carried for extra production in addition to the basic wages
which is the paynment for work upto the base or standard.
Such a plan typically guarantees tine wage up to the time
represented by standard performance and gives workers a
share in the savings represented by superior perfornmance.
The typical schene thus has only one base or standard and
time wages are guaranteed upto that base or standard and any
producti on above that base or standard is production bonus.
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But it is clear that in such a schene of production bonus
the workers are not bound to produce beyond the base or
standard and no disciplinary action can be taken against
them for riot produci ng above the base or standard. Learned
counsel for the petitioner has been unable to point out any
schenme of production bonus which has two bases or standards
as is the case in the petitioner-conpany in the shape of a
guota and a norm the quota being much | ower than the norm
Wat we have to decide is whether in the case of the
peculiar systemwhich is in force in the petitioner-conpany,
producti on bonus, as generally understood, can be said to
start immediately after the first base (nanely, the quota)
or it can only start after the second base (nanely, the
norm. It was urged on behalf of the petitioner

(1) 1959 Supp. 2 S.C.R  1012.

(2) [1963] 3 SCR 9.
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that production bonus schenes have safeguards for both the
enpl oyer and the enpl oyee, and that production upto the norm
in addition to the quota in the schene in force in the
petitioner-conpany is a nere safeguard. Reliance in this
connection was placed on a passage in the book "Paynment by
Resul ts" issued by International Labour O fice, Geneva at p.
164, which is as follow

"No enpl oyee will be conpelled to produce nore
than union has stated was fair, but continued
failure of an enployee to -co-operate in

establishing a fair standard or to neet the
agreed rate of production of an  established
standard or the rate of production as stated
by the union as fair, without a reason nutu-
ally satisfactory to both union and  conpany

will result in dismssal or, if t he
ci rcunstances  warrant unusual treat ment,
transfer to another departnent.”

That passage appears under the headi ng "Managenent

Saf equards", and apparently is concerned prinmarily with tine
studi es for the purposes of setting up production standards.
Therefore that passage cannot be taken as an indication that
a typical production bonus scheme can fix two bases or
standards, at the best the passage only indicates that
di sciplinary action may be taken in certain cases where the
established standard is not reached by a worknman w thout a
reason nutually satisfactory to both union and conpany. We
may add that |earned counsel relied on this book which deals
with a large nunber of various types of ‘incentive wages
pl ans or production bonus plans; but he was unable to draw
our attention to any plan in this book which fixes two bases
or standards. It is true that when fixing 'a base or
standard the enployers sonetines fix a standard which is
bel ow t he nornal producti on worked out on the basis
1003

of time studies. Not infrequently such base is fixed at 80
per centum of the normal production found on tine studies
and in sone cases it has been known to go as |ow as 67 per
centum That if; however a natter of agreenent between the
enpl oyer and the enpl oyee and depends upon various factors.
But the reason behind fixing the base or standard sonewhat
bel ow t he normal whi ch m ght have been found by tinme studies
is to make an all owance for workers who may be little sl ower
than the average and also to allow for sone incentive even
before the nornmal is reached so that there may be an effort
on the part of the workman to produce not nerely the nornma

but sonething nore than normal. This is helped by fixing
the base or standard somewhat bel ow the normal production as
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found by tine studies and gives the worknen a greater
incentive to produce without fail not only upto the nornal
but also beyond the nornal. The fact however that the
standard or the base may be fixed sonmewhat bel ow the norma
production found by time studies is of no help to the
petitioner, for the schene in the present case is not a
typical production bonus schene, if the quota is taken to be
the base. As we have already indicated, in a typica
producti on bonus schene the worker is not bound to produce
nore than the base or standard, though he way do so in order
that his earnings may go up. 1In the schenme in force in the
petitioner-conpany however the worker cannot stop at the
gquota; he nust produce up to the normon pain of being
charged with m sconduct in the shape of go-slow and being
liable to be dismssed. It seens to us therefore that the
real base or standard which is the core of a typica
production bonus scheneis, in.the case of the petitioner-
conpany, ‘the norm _Any payment for production above the
norm would be real production bonus under the schene in
force in the petitioner-conpany. The production upto the
1004

norm is the standard which is expected of a workman in the
conpany and paynent into that production nust be basic wages
as defined in the Act. it is true that this paynent is split
up into two parts, The first part consists of basic wages
and dearness all owance fixed in the awards for production up
to the quota and the latter part is paynent - at piece-rate
for production upto'the norm but the two together in our
opinion represent the base or standard of ~a typica
producti on bonus schenme and so only paynment above the norm
in the case of the petitioner-conpany can be properly called
producti on bonus. The nere fact that part of the basic wage
as defined in the Act is paid in one formas a tinme wage and
part in another formas a piece rate wage would nake no
difference to the whol e being basic wage within the neaning
of the Act. The real base of production bonus schene in
force in the petitioner conmpany is the norm and /'not the
guota and therefore payment upto the norm whether nmade in
one formor the other, is basic wage for the purpose of the
Act .

It is however urged on behalf of the petitioner that it is
open to the enployer to punish a workman for go-slow, even
where wages are paid on a piece-rate basis and in this
connection reliance was placed on M. Ziakh v. _Firestone
Tyre and Rubber Co. Limted, (1) where it was held that
there could be go-slow even where wages are being paid on
pi ece-rate basis. Assumng that to be so, we are of opinion
t hat does not affect the validity of the conclusion as to
base or standard in the present schenme at which we / have
arrived. It nmay be possible to punish for go slow even
where wages are paid on a piece-rate system because the
enpl oyee deliberately does not produce what he had been
normal |y producing. But in the present case, the position
has been
(1) (21954) | I1.L.J. 281.
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crystallised by the agreement and what is go-slow has been
precisely defined; usually it is rather a difficult natter
f or the enployer to prove a case of go-slow, nor e
particularly when the piece-rate systemof paynment is in
vogue. Under the agreenment however any deliberate deviation
from production norns inmedi ately becones go-slow and the
workman is liable to disciplinary action which may even
result in dismissal. |In these circunstances when go-slowis
precisely defined it is obvious that of two bases to be
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found in the schene in the petitioner-conpany it is the norm
which is the real base to be found in all typical production
bonus schenes and that it is only when paynent is nade for
production above the "nornm that it can be said that the
wor kman i s earni ng producti on bonus as generally understood

in industry. It would in our opinion be utterly wong and
unrealistic in the present ease to call paynent for
producti on between the quota and normas production bonus
when the enployee is bound to produce up to nor m

practically on pain of disnissal

It was further urged that norns have been fixed for a snal
proportion of worknmen enployed in the petitioner-conmpany and
therefore all paynments above the quota which is apparently
fixed for all worknmen should be treated as production bonus
in the case of worknen other than this small proportion
This in our opinion is a disingenuous argunent and the
union's reply show that though norns have been fixed by
agreement only with respect to a small proportion of workmen
in actual 'practice there are norns for all worknen governed
by the scheme, these norns being based on nornal performance
bef ore the agreenent of 1958. [t is not disputed that these
actual norns are nuch higher than the quota.
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Finally, it was wurged that even if  the paynent for
producti on between 'the quota and the normis not production
bonus which can be taken out of’ definition of basic wages
inthe Act, it should be treated as paynent in the nature of
"other similar allowance" appearing in s. 2 (b) (ii). We
are of opinion that this payment for work done between the
guota and the norm cannot be treated as any other simlar

al | onance". The all owances nenti oned in t he rel evant
cl ause are dearness all owance, house-r ent al | owance,
overtime allowance, bonus., and conmi ssion. Any "ot her

simlar allowance", must be of the same kind. The | paynent
in this case for production between the quota and the norm
has nothing of the nature of an allowance, it is a straight
payment for the daily work and nust be included in the words
defining basic wage i.e., "all enolunments which are earned
by an enployee while on duty or . on leave wth wages in
accordance with terns of the contract of enploynent".

In the view we have taken of the scheme in this -case, the
petition succeeds partly. W direct that the portion of the
paynment which is made by the petitioner for production above
the "nornf woul d be production bonus and woul d be covered by
the judgment of this Court in Bridge and Roof Conpany, but
that portion of the payment which is nade by petitioner for
production up to the quota as well as production between the
"quota" and the " nornml is basic wage within the nmeaning of
that termin the Act, The petitionis therefore partially
al l owed as indicated above. |In the circunstances we pass no
order as to costs.

Petition allowed in part.
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