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I ncome Tax Act, 1922, s.25(4) - H ndu undivided famly
- carrying on business - Assessed under Act of 1918 -
Partial partition of family on 11th Cctober, 1948 -
Partnership firm succeedi ng fam |y business on 12th Cctober,
1948 - Succession - Wien takes place - Intention to carry on
busi ness - Relevancy of - Assessee whether entitled to
relief under s. 25(4).

HEADNOTE

The Assessee, a Hindu wundivided famly, carrying on
busi ness was assessed under the Indian Income Tax Act, 1918.
In the assessnent year 1949-50 the assessee contended that
there was partial partition of the famly on 11th October
1948 and various busi nesses owned by the famly were divided
through entries made in the account books. A partnership
firmwas constituted to carry on those businesses and it
succeeded the fanily. The assessee filed an application
before the Income-tax Oficer claimng the benefit of ~s.
25(4) of the Act, which was rejected.

On appeal, the Appellate Assistant Commi ssioner set
aside the order and called for a remand report. The renand
report set out that the partnership firm succeeded to the
business of the famly on the 12th Cctober, = 1948.  The
Appel | ate Assi stant Comm ssioner held that as the succession
took place on a day of the previous year relevant to the
assessment year 1950-51 the claimcould not be considered in
respect of the assessnment year 1949-50.

The assessee’s appeal to the Tribunal was dism ssed:

The High Court, on the Reference made to it, held that
there was a definite finding by the Tribunal that succession
took place on 12th COctober 1948, that the date narked the
conmencemnent of the previous year relating to the assessnent
year 1950-51, that no tax was chargeable for any profits
that m ght have accrued on 12th Cctober, 1948, the date on
which the succession took place, and that the Tribunal was
right in holding that the assessee was not entitled to the
benefits of s. 25(4) in the year 1949-50 but he coul d avai
of that benefit in the year 1950-51
880
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Al'lowi ng the appeal to this Court,

HELD: 1. The assessee was entitled to relief under s.
25(4) of the Incone Tax Act, 1922 in the assessnent year
1949-50. [897 (]

2. Section 25 sub-s. (1) dealt wth the case of a
busi ness which was discontinued and which had not been
subjected to double taxation having paid tax wunder the
provisions of the Indian |ncone Act, 1918, and that the
provisions of sub-s. (1) was that if a business was
di scontinued in the mddle of a year, then the business
whi ch was discontinued had to pay tax both with regard to
the whole of its previous year and also for the broken
period of the year of assessnent. The schenme of the section
seens to be that instead of the business being assessed
again for a broken period, the business should pay tax not
only for the previous year which it ordinarily would do, but
also for ‘the additional period being the period up to its
di sconti nuance. Sub-s. (4) dealt with a business which had
pai d tax ‘under the Indian Income Tax Act, 1918, and that the
sub-section dealt not so much with  the nbde of taxing a
busi ness which was discontinued as with giving relief to a
busi ness from double taxation. It dealt wth a situation
where one business was -succeeded by another, and the first
relief to which the business which ceased to continue and
whi ch had been succeeded by another, was entitled, was that
no tax shoul d be payable by the first nmentioned person, that
is, the person whose business had cone to an end, in respect
of the incone, profits and gains of the period between the
end of the previous year and the date of such succession
and the second relief to which such person was entitled was
that he mght further claimthat the income, profits and
gai ns of the previous year should be deenmed to have been the
incone, profits and gains of the said period. Looking at the
pl ai n | anguage of the section, it was clear that the first
relief had to be clained by the assessee in the  year of
assessment in which the said succession took place, and the
nature of the relief was that he was not obliged to pay tax
on that particular specific period which was nade up of the
| ast date of the previous year and the date of succession
Therefore, it was necessary to ascertain what was the date
of succession, because it was in relationto the date of
succession that the relief had to be computed. The period
m ght be anything fromone day to 364 days. [886 C-H, 887 A-
d

Anbaram Kal i das v. Comm ssioner of Income Tax, Bonbay
North, 19 I.T.R 227, approved.

881

Comm ssi oner of Income-tax, Madras v. K.  Srinivasan and
K. Gopalan, 23 I.T.R 87, re Dal sukh Rai Jaidayal, 44 I.T.R
417, Comm ssioner of Incone-tax v. Teja Singh 35 | .T.R 408,
Mahabi r Pershad & Sons v. Commi ssioner of |ncone-tax, Del hi
135, I.T.R 775, English v. diff [1914] 2 Ch. D. 376,
referred to.

3. On which date the succession takes place is a
guestion of fact to be determined on the facts and
circunstances available in each case. In this case, there
was a disruption of HUF. The entries in the account books
indicated that there was a partial partition of HUF and the
various businesses owned by the fam |y were divided through
entries made in the account books. The partnership account
books indicated that and that is what happened on 11lth
Cct ober, 1948. The partnership deed recited to carry on the
busi ness with effect from 12th Cctober, 1948. There were in
the facts of this case two stages - one partial partition of
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the assets of HUF business and there was evidence that
various businesses owned by the fam |y were divided through
entries made in the account books, and next the succession

the partnership firm carried on the said busi ness
i Mmediately. No vacuum was intended because the clear
expression of intention in the deed of partnership indicated
that disruption and succession were intended by the parties
to be simultaneous. There was continuity of the disrupted
assets, with which the partnership business was carried on
as an integrated whole and there was transfer of ownership -
these are the two essential conditions required to be
fulfilled in order to be entitled to relief under s. 25(4)
of the Act. And all were intended to happen on the sane day.
Though the deed stated that partnership would conme on 12th
October, 1948, the intention to carry on business jointly
fromthe date of the division of assets is wit large - it
is clear in this -case that succession took place on 11th
Cct ober, 1948. In these matters one shoul d adopt a pragmatic
approach and not get enmeshed in technicalities. [896 A-E]

4. I'n the facts of this case and in view of the entries
in the account books, there was succession on 11th October
1948 - succession not only of the assets of the business as
co-owners but succession of the business. The succession of
the assets wth which the business was carried on and the
assent of the co-owners to carry on ‘the business in
partnership from the very next day is evidenced by the
docunent of partnership. It is to be presuned what was
di vided was not nerely assets but business. The purpose of
s. 25(4) contemplates, inter alia, that no tax shall be
payabl e in respect of the incone of the period between the
end of
882
the previous year the date of succession to the business. If
the assets were succeeded to or divided as business assets
anmongst the erstwhile co-parceners then there was succession
within the relevant assessnment year 1949-50. [896 F-H, 897
A- B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 182
(NT) of 1974.

Fromthe Judgnent and Oder dated 4.2.1971 of the
Al'l ahabad High Court in Income Tax Reference No. 460 of
1964.

T. A. Ramachandran and A G Rat napar khi ~ for t he
Appel | ant .

G C Sharma, K C Dua and Mss A Subhashini for the
Respondent .

The Judgnent of the Court was delivered by

SABYASACH MUKHARJI, J. This appeal by special |eave
arises from a judgment and order of the H gh Court of
Al l ahabad in respect of a reference under Section 66(1) of
the I ncone-Tax Act, 1922 (hereinafter referred to as the
"Act’). The appeal relates to the assessnment year 1949-50,
the relevant previous year being the year comenci ng 24th
Cct ober, 1947 and ending on 11th October, 1948. The
following questions of law were referred to the H gh Court
under Section 66[1] of the Act:

"1. Wiether, on the facts and in the circunstances of
the case, the Tribunal was justified in holding
that the assessee was not entitled to the relief
under section 25(4) in the year 1949-507?

2. VWet her, on the facts and in the circunstances of
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the case, the Tribunal was right in holding that
the succession took place on 12th October, 1948
and consequently the benefit of section 25(4)
could be availed of only in the year 1950-51?"

There was anot her question not connected with the first
two which was answered in favour of the assessee and is not
the subject matter of this appeal and need not be
consi der ed.

In the rel evant year, the assessee was a Hindu
undi vided famly carrying on business under the name and
style Ms. Badri Prasad Jagan Prasad, Agra. It had a branch
styled as Ms. Jagan
883
Prasad Shiv Prasad of Achnera. The assessee was assessed
under the Indian I ncome-Tax Act, 1918.

In the assessment year in question, the assessee
contended that there was partial partition of the famly on
11th October, 1948 and vari ous busi ness owned by the famly
were divided through entries made in the account books. A
partnership firm was constituted to carry on those
busi nesses and~ succeeded the famly on 12th Cctober, 1948,
according to the High Court. The assessee filed an
application before the Incone-tax Oficer claimng the
benefit of Section 25(4) of the Act. The Incone-tax O ficer
rejected the application. On appeal, the Appellate Assistant
Comm ssioner set aside the order and called for a remand
report from the Incone-tax Oficer. The  remand report
submitted by the  Ilncone-tax Oficer set ‘out that the
partnership firm succeeded to the business of the famly on
the 12th Cctober, 1948. The Appellate Assistant Comm ssioner
held that as the succession took place on a-day of the
previous year relevant to the assessnent year 1950-51, the
claimcould not be considered in respect of the assessnent
year 1949-50. There was an appeal” by the assessee. The
Tri bunal held that the date of succession was 12th Cctober,
1948 and hence the claimof the assessee to the benefits
under Section 25(4) could be considered only in the course
of assessnent proceedings for the year 1950-51. The Hi gh
Court held that so far as the first questionreferred to
herei nbefore, there was a definite finding by the Tribuna
that the succession took place on 12th Cctober, 1948. The
date marked the commencenent of the previous year relating
to the assessnment year 1950-51. The High Court was of the
opinion that no tax was chargeable for any profits that
m ght have accrued on 12th Cctober, 1948, the date on which
the succession took place. The profits of the broken period
are exenpt fromtax. The Tribunal had also found that an
application was made within time by the assessee that the
profits of the previous year should be substituted by the
profits of the broken period. It was held by the Tribuna
that the benefit so applied for was available to the
assessee, not in the assessnment year 1949-50 but 'in the
assessment year 1950-51. The Hi gh Court was of the view that
the Tribunal was right having regard to the decision of the
Bonbay High Court in the case of Anbaram Kalidas v.
Conmi ssi oner of Inconme-Tax Bonbay North, 19 I|I.T.R 227.
Rel i ance was al so placed on the observations of this Court
in the case of Conm ssioner of |Income-Tax, Madras v. K
Srinivasan and K. CGopalan, 23 |I.T.R 87. The H gh Court was
of the opinion that in view of these observations, upon the
finding of the Tribunal that the succession took place on
12t h October, 1948, the
884
Tribunal was right in holding that the assessee was not
entitled to the benefit of Section 25[4] in the year 1949-50
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but he could avail of that benefit in the year 1950-51. The
first two guestions were accordingly answered in the
affirmative and in favour of the revenue.

The noot question is when did the succession, if at
all, take place. There was no controversy in that there was
succession. The Tribunal had recorded that the succession
took place on 12th COctober, 1948. If this is a question of
fact as held by the Tribunal and the H gh Court and as
contended by the revenue, then relief can only be given in
the assessment year 1950-51. But is a pure question of fact
or is it a mxed question of |law and facts having regard to
the rel evant scheme of the Act?

Section 25 of the Act deals with assessment in case of
di sconti nued business. Sub-section (1) of that section
provi ded that where any business, profession or vocation to
whi ch sub-section (3) was not applicable, was discontinued
in any year, an assessnent might be nade in that year on the
basis of the incone, profits or gains of the period between
the end of “the previous year and the date of such
di scontinuance in addition to the assessnent, if any, made
on the basis of the inconme, profits or gains of the previous
year. Sub-section (2) of Section 25 stipulated that any
person di sconti nuing any~ such business, profession or
vocation should give to the Incone-tax Oficer notice of
such di scontinuance w'thin fifteen days thereof, and, where
any person failed to give the notice required by this sub
section, the Income-Tax Oficer mght direct that a sum
shall be recovered from himby way of penalty not exceeding
the anmpbunt of tax subsequently assessed on himin respect of
any income, profits or gains of the business, profession or
vocation upto the date of its discontinuance. Sub-section
(3) stipulated that where any business, profession or
vocation on which tax was at any tinme charged under the
provi sions of Income-tax Act 1918, was discontinued, then
unl ess there was a succession by wvirtue of which the
provi sions of sub-section (4) have becone applicable no tax
shall be payable in respect of the incone, profits or gains
of the period between the end of the previous year and the
date of such discontinuance, and the assessee night further
claimthat the incone, profits and gains of  the previous
year should be deemed to have been the incone, profits and
gains of the said period. Were any such claimwas made, an
assessnment should be nmade on the basis of the _incong,
profits or gains of the said
885
period, and if an amount of tax had already been paid in
respect of the income, profits and gains of the previous
year exceeding the anpbunt payable on the basis of  such
assessnment, a refund should be given of the difference.

Sub-section (4) of Section 25 is relevant ~and the
material portion was as follows: -

"(4) Where the person who was at the comencenent
of the Indian Income-tax (Amendnent) Act, 1939
(Vi1 of 1939), carrying on any busi ness,
profession or vocation on which tax was at —any
time charged wunder the provisions of the Indian
| ncome-tax Act, 1918, is succeeded in such
capacity by another person, the change not being
nerely a change in the constitution of a
partnership, no tax shall be payable by the first
nmentioned person in respect of the incone, profits
and gains of the period between the end of the
previ ous year and the date of such succession, and
such person may further <claimthat the incone,
profits and gains of the previous year shall be
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deened to have been the incone, profits and gains
of the said period. Wiere any such claimis made,
an assessnment shall be nmade on the basis of the
i ncome, profits and gains of the said period, and,
if an ampunt of tax has already been paid in
respect of the inconme, profits and gains of the
previ ous year exceeding the anmount payable on the
basis of such assessnent, a refund shall be given
of the difference:"

It is not necessary to deal with provision which make
sub-section (4) inapplicable in certain cases as these are
not applicable to the facts of this case. Sub-sections (5)
and (6) are also not relevant for the controversy in this
appeal

Three aspects areinportant - (1) discontinuance (2)
succession, (3) date of succession. Al these relate only to
the business, profession or vocation. Certain aspects of
this aspect of l'aw have been considered in the decisions of
the Courts. Sonme of these may be briefly considered.

Bef ore-the Bonbay H gh Court in Anbaram Kalidas v.
Conmi ssi oner of | ncome-Tax, Bombay North (supra), the
assessee, a H ndu undivided famly, was a dealer in cloth
and was taxed under the provisions of the Indian | ncone-tax
Act, 1918. Its accounting
886
year was Sanvat year. The assessee di'srupted on Aso Vad
30th, Samvat year 2000 (17th Cctober, ~1944) and on Kartak
Sud 1st. Samvat year 2001 (13th Cctober, 1944) the joint
fam |y business was taken over by a firmconsisting of the
erstwhil e coparceners. In the assessnent year 1945-46 the
guestion was raised whether the assessee was entitled to
relief under Section 25(4) of the Act. It ~was held inter
alia (1) that the relief under Section 25(4) could not be
granted to the assessee in the assessnent year 1945-46, but
it could only be granted in the assessnent year 1946-47 and
it would be open to the assesseeto nmake a claim under
Section 25(4) in the assessnent year 1946-47; (2) that the
incone of the assessee fromthe 17th COctober, 1944 till the
18th Cctober, 1944, was exenpt, that the assessee need not
make a claim for this relief and that the period of
[imtation provided in Section 25(5) did not apply to this
relief.

Chagla, C.J. of the Bonmbay High Court set out the
scheme of Section 25 and observed that it dealt under sub-
section (1) with the case of a business which was
di sconti nued and which had not been subjected to double
taxation having paid tax under the provisions of the Indian
I ncome-tax Act, 1918, and that the provisions of sub-section
(1) was that if a business was discontinued in the m ddle of
a year, then the business which was discontinued had to pay
tax both with regard to the whole of its previous year and
also for the broken period of the year of assessnent.
According to the | earned Chief Justice, the scheme seened to
be that instead of the business being assessed again for a
br oken period, the business should pay tax not only for the
previous year which it ordinarily would do, but also for the
addi ti onal period being the period up to its discontinuance.
So far as sub-section (4) was concerned, the Chief Justice
was of the viewthat it dealt with a business which had paid
tax under the Indian Income-tax Act, 1918, and that the sub-
section dealt not so much with the nbde of taxing a business
which was discontinued as with giving relief to a business
from doubl e taxati on. Sub-section (4) dealt with a situation
where one business was succeeded by another, and the first
relief to which the business which ceased to continue and
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whi ch had been succeeded by another, was entitled, was that
no tax should be payable by the first nmentioned person
i.e., the person whose business had cone to an end, in
respect of the income profits and gains of the period
between the end of the previous year and the date of such
succession; and the second relief to which such person was
entitled was that he mght further claimthat the inconeg,
profits and gains of the previous year should be deened to
have been the incone profits and gains of the said period.
887

So far as the first relief was concerned, in the facts
of the case before the Bonmbay Hi gh Court that the joint
H ndu famly would be entitled to which it would not be
liable to pay any tax in respect of the inconme, profits and
gai ns of a period which consisted of the end of the previous
year and the date of succession, the Bonbay H gh Court was
of the viewthat -1ooking at the plain |anguage of the
section, it was clear that this relief had to be clained by
the assessee in the year of —assessnent in which the said
succession took place, and the nature of the relief was that
he was not obliged to pay tax on that particular specific
peri od which was nade up of = the last date of the previous
year and the date of succession. The Bonbay H gh Court,
therefore, felt that it was necessary to ascertain what was
the date of succession, because it was in relation to the
date of succession that the relief had to be conputed. The
period mght be anything fromone day to 364 days. In the
facts of the particular case, before the Bonbay Hi gh Court,
the date of succession was the 18th Cctober, 1944, i.e.
assessment year 1946-47. Therefore, the end of the previous
year was the 17th COctober, 1944 and the date of succession
was the very first day of the following assessnent year
Therefore, under this section the relief that the assessee
was entitled to was the period between the 17th Cctober,
1944, and the 18th October, 1944, and as the Tribunal had
held that no profits could have been earned between that
period, the result mght seemto be anomal ous. The Bonbay
H gh Court held accordingly. The other controversy about the
[imtation does not arise in the facts of the present case
before us. So it need not be discussed.

This Court in the case of Comm ssioner of Income-Tax
Madras v. K. Srinivasan and K Gopal an (supra) held that the
expression ‘end of the previous year’ in sub-section (3) and
(4) of Section 25 of the Act in the context of those sub-
sections neant the end of an accounting year (a period of
full 12 nonths) expiring imediately preceding the date of
di sconti nuance or succession. In that case the assessee was
carrying on in partnership a business the profits of which
had been charged to incone-tax in their hands  under’/ the
I ndi an | ncone-tax Act, 1918. Then it transferred the
busi ness as a going concern to a private limted conpany on
1st March, 1940. The firm s year of account was a period of
twel ve nonths ending with 30th June each year and the firm
was charged to tax in the year 1939-40 in respect of the
profits of the year of account ending 30th June, 1938. For
the assessnment year 1940-41 the assessee clainmed that the
firmwas not liable to pay any incone-tax on the incone of
its business
888
fromthe end of the accounting year ending 30th June, 1938,
to 29th February, 1940, under Section 25(4) of the Act. The
Income-tax authorities held that the exenption clained
applied only to the incone of the period 1st July, 1939, to
29t h February, 1940. The Appellate Tribunal and the Hi gh
Court affirming the decision of the Appellate Tribuna
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allowed the claimof the assessee for the entire period of
20 nonths. Viswanatha Sastri, J. held to the contrary.

This Court observed that the schenme of the Act was that
by the charging section i.e., Section 3, incone-tax was
levied for a financial year at the rate prescribed by the
annual Finance Act on the total incone of the previous year
Each previous year's incone was the subject of separate
assessment in the relative assessnment year. Though the year
of assessnment was the financial year, the previous year of
an assessee need not necessarily be the previous financia
year, for this expression had to be understood as defined by
Section 2(11)(a) of the Act.

This Court was of ‘the view that sub-section (1) of
Section 25 of the Act nerely enpowered the |[|ncone-tax
Oficer, if he so chose to do, to nmke an accelerated
assessnent in case of discontinuance of business at the tine
of di scontinuance to “save | oss of revenue by t he
di sappearance of an assessee. In other words, the sub-
section inposed a liability of premature assessnment on the
assessee. It conferred no benefit on him Sub-sections (3)
and (4) of Section 25 have a different end in view and these
are not in pari nmateria with sub-section (1). These are in
the nature of substantive provisions intended to give relief
fromtax charged in certain cases. The nere circunstance of
their being grouped together with sub-section (1) in Section
25 could not lead to the conclusion that « the provisions
contained therein  were of the same nature-ad character as
the provisions contained in sub-section (1). It was not
correct, according to this Court, to hold that these two
sub-sections were in.the nature of exceptions to the rule
laid down in sub-section (1). Sub-section (1) was itself an
exception to the general rule laid down in~ the  charging
section of the Act. The object of sub-sections (3) and (4)
was to provide relief to a business for the double
assessment suffered by it in the financial year 1922-23 and
it was entitled to this relief in the year of assessnment in
which the income and profits of ( the accounting period in
whi ch di sconti nuance or succession took place fell to be
assessed.

This Court expressed the view that the expression ‘end
of the previous year’ in sub-sections (3) and (4) of Section
25 1in

889
the context of those sub-sections neant the end of the
accounting year (a period of full 12 nonths) expiring

i medi ately preceding the date of di scontinuance or
successi on. The expression ‘previous year’ in the context of
Section 25(3) and (4) neant a conpleted accounting  year
i medi ately preceding the di sconti nuance or succession

The Al |l ahabad Hi gh Court in re Dal sukh Rai Jaidayal 44
I.T.R 417, had to consider this question. There the
assessee was a Hindu wundivided famly which carried on
busi ness. For the assessment year 1944-45 its accounting
year was the period, 19th Cctober, 1942 to 7th Cctober
1943. It <clainmed exenption fromtax for that period under
Section 25(4) of the Indian Income-tax Act, 1922 on the
ground that a partnership succeeded to its business on 8th
COct ober, 1943.

The question referred to the Allahabad H gh Court was
"Whether on the facts of the case, the assessee famly is
entitled in respect of its Benaras business, to exenption
fromtax under Section 25(4) of the Incone-tax Act for the
period from 19th GCctober, 1942 to 7th October, 1943"
Bhargava, J. observed in his judgnent that for the purposes
of applying the provisions of Section 25(4) of the Act, it
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was necessary to determine in each case, where the question
arose, as to what was the date of succession and what was
the previous year for purposes of Section 25(4) of the Act.
Bhargava, J. was of the opinion that in the case before the
Al | ahabad Hi gh Court, the date of succession was ‘admittedly
8th Cctober, 1943 . The previous year, for the purpose of
Section 25(4) of the Act would be conpl eted accounting year
of the assessee ending on any date preceding the date of
succession, i.e. 8th Cctober, 1943. This is the principle,
according to the Allahabad Hi gh Court, laid down by this
Court in the case of Commi ssioner of Income-tax V.
Srinivasan (supra). The same principle, according to the
Al | ahabad Hi gh Court, was |aid down by the Bonbay H gh Court
in the case of Anbaram Kalidas v. Conm ssioner of |ncome-tax
(supra). Applying that principle to the facts before the
Al | ahabad High Court the -previous year for the purpose of
Section 25(4) of the Act would be the period beginning on
19th Cctober, 1942, and ending on 7th Cctober, 1943, because
7th Cctober, 1943 was a date preceding the date of
succession which,” as nentioned above, was ‘admttedly 8th
Cct ober, 1943 a basis upon which the H gh Court proceeded.
It was a case where the findings of fact recorded led to the
conclusion that the date of succession was 8th October, 1943
and the

890

previous year for purposes of Section 25(4) of the Act was
the accounting period beginning on 19th October, 1942 and
ending on 7th Cctober, 1943. Under the first part of Section
25(4) of the Act, ‘the assessee was entitled as of right to
be exempted fromtax on the inconme earned during the period
between the end of the previous year and the date of
successi on. Therefore, the incone that would be exenpted
fromtax, according to the Allahabad H gh Court, under this
part of Section 25(4) of the Act woul d be the inconme earned
between 7th Cctober, 1943 which was the date on which the
previous period ended, and 8th Cctober, 1943, which was the
dat e on which the succession took place.

The Al | ahabad Hi gh Court, ‘accordingly held ‘that the
contention of the assessee that under the first part of
Section 25(4) of the Act, the income earned during the
period 19th Cctober, 1942 to 7th Cctober, 1943, was exenpted
was incorrect and could not be accepted. The H gh Court felt
that it was unfortunate that the succession took place on
8th Cctober, 1943, which was the very first day of the next
accounting period followi ng the previous year (19th October
1942 to 7th OCctober, 1943), wth the result that the
assessee in effect get no relief at all because no income
was earned by the assessee between 7th Cctober, 1943 and 8th
October, 1943. If the date of succession had been |ater than
8th Cctober, 1943, and any incone had been earned during
that period that could have been the income of the assessee
whi ch woul d have been exenpt fromtax. Even in that case, if
the assessee had earned any incone in the period between 7th
Cct ober, 1943 and 8th COctober, 1943, and before succession
took place, that income would have been the inconme exenpt
under the first part of Section 25(4) of the Act. According
to the Hi gh Court, such a contingency could have arisen if
on 8th October, 1943, the date of succession itself, any
i ncome had been earned by the assessee in that Benaras
busi ness prior to the succession taking place on that very
day. The facts showed, however, that no such income was
ear ned.

The High Court further observed that under the second
part, the assessee could have nmade a second claimthat the
i ncome of the assessee for the previous year 19th Cctober,
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1942 to 7th October, 1943 be deemed to be the incone of the
period in respect of which he could claimexenption as of
right, which neant that the assessee could claimthat the
i ncone earned between 19th COctober, 1942 and 7th Cctober,
1943 be treated as the income for the period 7th Cctober,
1943 to 8th Cctober, 1943 and exenption for that period be
granted on that basis. The High Court noted further that
guestion did not arise in the reference made to this Court.
891

Upadhya, J. could not agree wth the decision of
Bhargava, J. Upadhya, J. after setting out the facts
expressed the view that such a construction should be placed
on the expression "end of the previous year" in Section
25(4) which should be consistent with the object of the
provision. This "end of the previous year" therefore, could
not be taken to be 7th Cctober, 1943, in that case, for that
woul d | eave no period atall between the end of the previous
year and the date of succession. Having regard to the object
of the statutory provision it appeared proper to construe
the phrase "end of the previous year" as neaning the end of
that previous year which the preceded succession and the
period in respect of which exenption was clainmed. The
| earned judge noted that the assessee who had paid i ncone-
tax under the Act of 1918 and subsequently under the Act of
1922 paid the tax twice in respect of one year’s incone that
of 1921-22. The statute had provided that if that business
whose income was thus subjected to double taxation was
di sconti nued or was succeeded to by another  person, the
person who paid the ‘tax twice on the incone of the period
1921-22 should be granted relief in respect of one year’s
tax. If however this discontinuance or succession took place
not at the end of a year the |aw, according to the |earned
judge, cast a duty on the Incone-tax Officer not to tax the
income for that part of the previous year or accounting
period which ended with the date of the discontinuance or
succession and comenced with. the end of the preceding
accounting period. The "end of (the preceding accounting
peri od" had been expressed as "the end of the previous year"
in these provisions. The | anguage of the  provisions
indicated that it was assuned that in every case there would
necessarily be a period between the end of the previous year
and the date of succession. But if there had been no period
at all the provisions of Section 25(4) would be evidently in
applicable conpletely. The assessee would not ~get -any
exenption because there would be no broken period and as
there would be no such period no question of his claimnng
any substitution as mentioned in the second part of Section
25(4) could possibly arise. He was, therefore, in favour of
answering the guestion nmentioned herei nbefore in the
affirmative in favour of, the assessee. The matter was,
therefore, referred to a learned third judge, Jagdish Sahai
J. He, after setting out the facts and the object of
i ntroduction of Section 25(3) and (4) and the relevant
decisions of this Court and the Bombay Hi gh Court as well as
the decision of this Court in the case of Conm ssioner of
Income-tax v. Teja Singh, 35 I1.T.R 408., was of the view
that the assessee could not only have got an exenption in
respect of the paynment of tax on account of incone which
m ght have accrued
892
toit but would also have been entitled, on an application
being nade, to get the income for the year 19th Cctober,
1942 to 7th October, 1943, teated as the income for that
period and obtained relief under the second part of Section
25(4). He (Jagdish Sahai, J.) agreed with the views of
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Bhargava, J. The question was answered in accordance with
the majority view.

The matter was considered by the Delhi H gh Court
exhaustively in the case of Mhabir Pershad & Sons v.
Conmi ssi oner of Income-tax, Delhi 135 1. T.R 775. There the
assessee, an HUF carrying on business had paid tax under the
I ndi an | ncone-Tax Act, 1918. There was partition on 31st
March, 1943, and in the document witten on 29th April
1943, it was recited that the fam |y business was dissol ved
on 31st March, 1943, and each of the coparceners had taken
his share after having understood the accounts. On 30th
April, 1943, a partnership deed was executed between the
three adult coparceners of the HUF;, the mnors were not
adnmtted to the benefits of the partnership but anpbunts were
credited to the accounts in their names through their
guardi ans. As the terns of the deed are of sone
significance, it is necessary to refer to these. The
partition deed mainly contained recitals regarding the
al | ocation of ~ i movabl e property " anong the various nmenbers
of the famly. So far business was concerned which is
material for the present purpose, there was a deed, preanble
of which recited: "...Were as the joint famly after due
rendition of accounts disrupted on 31st March, 1943, and
whereas the immovable property pursuant to a separate
partition deed had been divided inter-se the constituents of
the erstwhile family and whereas the said constituents had
taken over their shares and the joint~ family no |onger
existed, all the assets had been fully 'divided, now,
therefore, with effect from 1st April, 1943 we the parties
to this deed start (enphasis supplied) a partnership
business in equal shares regarding all business activities"
of the business conducted by the HUF. The question was
whet her the HUF was entitled to the relief upon succession
to its business provided by section 25 (4) of the Act, of
the tax for the entire period 1st April, 1942, to 31st
March, 1943 as clained by the assessee or whether, as
contended by the revenue, because the HUF had been
partitioned on 31st March, 1943, and the succession by the
firmto the business had taken place on 1st April, 1943, the
assessee was not entitled to any relief in that year. It was
held that the assessee was entitled to the relief wunder
Section 25 (4) in respect of the entire profits of the
accounting year 1942-43 because of any of the follow ng
three alternative reasons: (a) if
893
it was taken that the fanmily got disrupted on 31st March
1943, and the firmcomenced on 1st April, 1943, the relief
that was contenplated by Section 25 (4) was in respect of
the period 1st April, 1942 to 31st March, 1943; (b) since
the case of both the parties was that the disruption and
formation of the partnership were sinultaneous, it would be
correct to say that the succession took place on the same
date as the partition, viz., 31st March, 1943, although the
partnership could, fromanother point of view, be said to
have comenced business only on 1st April, 1943; (c) on a
proper construction of the docunents, there was di sruption
of the family on 31st March, 1943, foll owed by succession
on the sane day, to the business by the erstwhile famly as
co-owners, some of whom subsequently converted it into a
partnership business which was run with effect from 1st
April, 1943. Ranganathan, J. of the Delhi H gh Court
anal ysed the provisions of the section and referred to the
rel evant deci sions.

In English v. diff [1914] 2 Ch. D 376., a settlenent
had been nade on 13th My, 1982 by which the settlor
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conveyed real estate unto and to the use of two trustees
upon certain trusts declared therein. It was further
declared that the trustees should stand possessed of the
prem ses during the terms of 21 years fromthe date of the
trust upon trust to apply the rents and profits in the

manner specified. It was further declared that the said
trustees should "at the expiration of the said term of
twenty-one vyears" sell the said prenmses as nentioned

therein. The validity of this settlenment was attacked on the
ground that it offended the rule against perpetuity. It was
argued that an estate or trust in order to be valid and not
toinfringe the rule against the rule of perpetuity, mnust
where there are no lives or life in being to be taken into
account, arise not later than the term of twenty-one years
fromits creation. It ~was contended that as the trust for
sale in that case arose at the expiration of 21 years it
necessarily followed that it did not arise wthin this
period. Varrington, J. observed at page 380 of the report of
the Chancery Division as follows:
“I's that argunment sound? It is perfectly true that
in many of the ~well-known text-books relating to
the rule against perpetuity the rule is stated
sonmewhat in- this form nanely, that the estate or
the trust ~ or other limtation nust arise ‘within’
the period allowed by law, and I amquite willing
to accept that statenent as  being for al
practical purposes a sufficient statenent of the
rul e, but when | cone to consider
894
what that statenent neans and to apply it to such
a case as the present, then, -in ny-opinion, the
trust which is to arise ‘at the expiration’ of the
termof twenty-one years does arise ‘within the
period of twenty-one years, because | should have
to resort to all sorts of subtle cal cul ations and
di stinctions unless 1 were to hold that an estate
or a trust to arisel coincidentally wth the
term nation of the period of twenty-one 'years was
a valid estate or trust. To put an anal ogous case
whi ch occurred to me in the -course of the
argunent; there must be nmany cases  in which
testator has fixed the period of twenty-one years
fromhis death as that at which a class of
beneficiaries is to be ascertained.......... .. I
think that any | awyer dealing with such a
[imtation as that would say w thout doubt that it
was a good limtation, and yet in that case it is
necessary to wait until the last infinitesimally
small fraction of a mnute has expired before it
can be said whether a certain nunber of persons
will be Iliving or not at the expiration of that
nmonent of tinme. The trust in the present case is
to arise at the expiration of the termof twenty-
one years, and if | ooked at from one point of view
that trust arises coincidentally wth the last
nonent of the term although, if |ooked at from
anot her point of view, it nay be said to arise at
some infinitesimally small fraction of tine after

the last monment of the term In nmnmy opinion
however, the only sensible viewto be taken of
such a limtation is that the termdetermn nes and

the trust arises at the very same nonent of tine,
and if looked at in that way it is inpossible to
say that the trust arises at a later period than
that allowed by law. It seens to nme, therefore
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that the termdetermines and the trust arises at
mat hematically and identically the sane nonent,
and so far as that objection goes | am of opinion
that the trust is a good one."

It is not possible for the Court to indulge in
differential calculus in cases as was observed by the Del hi
Hi gh Court, which deal with a point of tinme which coincides
with the end of one interval and the comencenent of
another. In such a case, it wuld be as, true to say, that
the partnership commenced on |ast day of the previous year
for certain purposes as to say that it commenced only on 1st
day of the next year. The fact of
895
the matter is that the succession took place (in the absence
of anything definite in the relevant docunments) at a zero
hour which is as much part of the |last date of one year as
it is of the first day of <the next vyear. 1In such a
situation, the Delhi Hgh Court felt that it wuld be
i nequitable to deny relief to the assessee under Section 25
(3) on thetheoretical assunptionthat the firm comenced
busi ness on 1st April, 1943, and, therefore, the succession
took place on that date

In our opi nion, having regard to the facts and
circunstances of this particular case, in the background of
rel evant provisions of |law and the relevant docunents it is
a mxed question of law and fact, especially in view of the
documents involved in this case, i.e. entries in the books
of account and the deed of partition

In the instant case before us, the partnership deed
dated 28th February, 1949 recites as foll ows:

"WHEREAS (1) Jagan - Prasad (2) Har  Prasad (3)
Mat hura Prasad (4) Shiva Prasad (5) Basdeo Prasad
and (6) Dilsuk Rai, first five sons of L. Nak Ram
and the sixth son of L. Badri Prasad, all caste
Vai sh  Agarwal resident of° Achnera (For 'Jagan
Prasad Har Prasad Shiva Prasad and Dil Sukh Rai)
and of Agra (For Mathura Prasad and Basdeo Prasad)
are carrying on the business at Agra, under the
name and style of Agarwal Iron Wrks at Achnera,
under the nane and style of Jagan Prasad Shiva
Prasad, Jagan Prasad Har Prasad as nenbers of the
H ndu Undi vi ded Fam |y known as Badri Prasad Jagan
Prasad, but since Deshehra (Kunwar Sudi 10) Sanbat
2005 corresponding to 12th Cctober, 1948, the
busi ness of the famly has been  divided anpbngst
the sic menbers of the famly for which necessary
entries are made in the account books and the
capital account which is distributed equally anong
the partners as required by all nmenbers signifying
the assent thereto, and since that date the
nmenbers of the famly have becone partners and the
busi ness has become a partnership business. It has
now been decided anobngst the partners, ‘above
mentioned to execute a proper deed of partnership
and it has been nutually agreed that the follow ng
terns and conditions herein after specified shal
govern the partnership in all matters."
896

We adopt the analysis of law as laid down by Chagl a,
C.J. in the decision in the case of Anmbaram Kalidas v.
Conmi ssi oner of |ncone-Tax, Bonbay North (supra) but in each
case on which date the succession takes place is a question
of fact to be deternmined on the facts and circunstances
avail able for such case. In this case, there was a
di sruption of HUF. The entries in the account book indicated
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that there is a partial partition of HUF and the various
busi ness owned by the fanily were divided through entires
made in the account books. The partnership account books
indicated that and that 1is what happened on 11th Cctober,
1948. The partnership deed recited to carry on the business
with effect from12th Cctober, 1948. In case of succession
of a business - there were in the fact of this case two
stages - one partial partition of the assets of HUF busi ness
and there was evidence in the instant case that various
busi nesses owned by the famly were divided through entries
made in the account books and next succession and the
partnership firm carried on the said business inmediately.
No vacuum was intended 'because the «clear expression of
intention in the deed of partnership as set out before
i ndi cated that disruption and succession were intended by
the parties to be simultaneous. There was continuity of
these disrupted assets, with which the partnership business
was carried on as an integrated whole and there was transfer
of ownership ~- these are the tw essential conditions
required to be fulfilled in order to be entitled to relief
under Section 25 (4) of the Act. And all were intended to
happen on the same day. Though the deed stated that
partnership would cone into effect on 12th Cct ober, 1948 but
the intention to carry on business jointly fromthe date of
the division of assets is wit large - it is clear in this
case that succession took place on 11th October, 1948. One
shoul d take a pragnatic approach in~ these nmatters and not
get enmeshed in technicalities.

In the facts of this case and in view of the entries in
the account books, there was succession on 11th Cctober
1948 - succession not only of the assets of the business as
co-owners but succession of the business. The succession of
the assets with which the business “was carried on and the
assent of the co-owners to carry on the business in
partnership from the very next-day is evidenced by the
document of partnership. It is to be presumed what was
di vided was not nerely assets but business. It is true that
co-ownership of assets nmerely does not ipso facto nean co-
owner ship of the business but to hold them as co-owners of
busi ness is evidenced from the facts of this case and the
subsequent conduct <can be taken into consideration .in
certain cases
897
like this. Looked at fromthis point of view, there is
really no question of any conflict arising in the facts of
this case between the principles enunciated by the Bonbay
Hi gh Court and the principles enunciated by the Del hi High
Court in the last nmentioned case. The purpose of Section 25
(4) has been noted. It contenplates, inter alia, that no tax
shall be payable in respect of the income of the period
between the end of the previous year and the  date of
succession to the business. If the assets were succeeded to
or divided as business assets anpbngst the erstwhile co-
parceners then there was succession wthin the relevant
assessnment year 1949-50.

We are of the opinion that the assessee was entitled to
relief under Section 25 (4) in the assessnment year 1949-50.
The question nunber 1 is therefore answered in the negative
and in favour of the assessee and in that view of the
matter, the question nunber 2 does not arise.

The appeal is accordingly allowed. The appellant is
entitled to the costs of the appeal
A P.J. Appeal al | owed.
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