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PETI TI ONER
SCUNDARARAJ

Vs.

RESPONDENT:
DEVASAHAYAM & CRS

DATE OF JUDGVENT24/ 10/ 1983

BENCH
VARADARAJAN, A. (J)
BENCH
VARADARAJAN, A. (J)
SEN, A P. (J)

Cl TATI ON
1984 AIR 133 1984 SCR (1) 497
1983 SCALE (2) 846

ACT:

Code of Civil Procedure 1908 Order 47 Rule 1

Revi ew Petition allowed-Hi gh Court  setting aside its
own judgnent in second appeal, judgnents of first appellate
court and trial court, and remanding <case for fresh
di sposal - Such order-Wether valid and proper-Held H gh Court
shoul d frane additional issues, call for findings fromTria
Court and di spose of second appeal .

HEADNOTE

The appellant filed a suit in the District Munsiffs’
Court for demarcating the boundaries of his property from
that of the respondents and for ~a nmandatory injunction
directing the respondents to renove the eaves protruding on
the northern side by reason of which the 'eaves’ ‘water was
falling into his property. The respondents denied that they
encroached upon any portion of the appellants property and
contended that the appellant had wth wulterior notive
renoved the survey stones in the north-eastern and north-
western side of the respondents’ property and had encroached
upon sone portion of their land. It was further contended
that the eaves’ water fell only on their own | and and that
the mandatory injunction clained was not sustainable in |aw
An Advocat e- Comm ssioner who was directed to nmake a | oca
i nspection filed his report. The Trial Court passed a decree
for demarcation of the property by putting up of a boundary
wall within the appellant’s property and also issued a
mandatory injunction directing the renoval of portions of
the eaves of the respondents’ buildings. The Trial | Court
Judgnent was confirned by the Subordi nate Judge in appeal

In the second appeal to the H gh Court, a Single Judge
rejected the contention of the respondents that the
neasurenents in the Comm ssioner’s report and the narkings
contained in his plan were not correct, and dism ssed the
second appeal

VWen a review petition was filed by the respondents,
the Single Judge noticed that there was an error of
nmeasurenent in the Governnment survey plan and the plan filed
by the Conmi ssioner and opined that there should be a fresh
consi deration of the question, set aside his judgment and
the concurring judgnments of the first two courts, and
remanded the matter to the Trial Court.
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Al'lowi ng the appeal to this court,
498
N

HELD: 1. The single Judge was not fully justified in
allowing the review petition and setting aside not only his
own judgment which had confirmed the concurring judgments of
the first two courts, but also erred in setting aside the
judgrments of the first two courts and renmanding the suit to
the court of first instance. He should have adopted the nore
equi table and just nethod of fram ng some additional issues
and calling for findings on those issues from the Tria
Court with liberty to both the parties for adducing
evi dence.

[501 H 502 A-B]

2. The Single Judges’ order in so far as it relates to
setting aside his own judgnment in the second appeal is set
aside. The judgment and decrees of the first two courts are
kept in tact. The Hgh Court wll frame such additiona
issues as’ may legally arise on the pleadings of the parties
and call ‘for findings thereon from the Trial Court and
di spose of the second appeal after taking into consideration
the findings and the objections of the parties to the
findings. [502 C D

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 10083 of
1983.

Fromthe Judgment and Order dated the 8th April, 1983
of the Madras High Court in- CWPP No. 1368 of 1981 (Review
Petition) in S. A No. 86 of 1978.

C. S. Vaidyanthan for the Appellant.

T.S. Krishnanoorthi Iyer, S.~ Balakrishnan and MK
Nanoodri for the Respondents.

The Judgrment of the Court was delivered by

VARADARAJAN, J. This appeal by special leave is
directed against an order of the |earned Single Judge of the
Madras High Court, nmade in C MP. No. 1368 of 1983,
reviewi ng his judgnent in Second Appeal No. 86 of 1978 which
he dismi ssed on 24-7-1981, confirm ng the judgment in Appea
Suit No. 135 of 1974 of the |earned Subordinate Judge,
Padmanabhapuram who in turn confirned the judgnent of the
| earned Principal District Minsif, Padmanabhapuram in
Original Suit No. 365 of 1973. The appellant ~Soundarar aj
filed the suit for demarcating the boundaries of  his A
schedul e property bearing survey No. 3199 on which his
buil ding stands fromthe respondents’ B schedul e property
bearing survey No. 3153 on which their buildings stand and
for a mandatory injuction directing the respondents to
renove the eaves protruding on the northern side by reason
of which the eaves water was falling into his property.

499

The respondents denied that they encroached upon-any
portion of the appellant’s property and contended that he
had with ulterior notives renoved the survey stones on the
north eastern and north western sides of survey No. 3153
belonging to themand that after encroaching upon sone
portion of road poronboke he is clainmng that the actua
area of survey No. 3199 belonging to himis nore than the
area as per the settlenment. They contended that the eaves
water falls only on their own land and that the appellant’s
claimfor mandatory injunction is not sustainable in |aw
They further contended that even if it is found that the
eaves water fromtheir buildings falls on the appellant’s
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property he has no right to object to it because they have
acquired the right by prescription to allow the eaves water
fromtheir roof to fall into the property on which it is now
falling.

The parties did not produce their respective title
deeds. The appellant produced the Government Survey Plan
Exhi bit A-3. The Advocat e- Comm ssioner who was directed to
nake a |ocal inspection and file a report, filed his report
Exhibit CG1 and plans Ex. G2 and C 3 which were drawn to
scale of 1 inch to 40 1links. The respondents did not file
any objection to the Conm ssioner’s report and plans, while
the appellant filed his objections to them The appell ant
contended before the Trial Court that the plan Ex. C2
shoul d be accepted for deciding the question of the boundary
of his property whereas the respondents contended that the
pl an Ex. C-3 should be accepted as the basis for
determ nation of the boundary. The Trial Court accepted the
appel l ant*s contention that the correct measurenent of the
di agonal l'ineJCinthe Governnent plan Ex. A-3 is 119 |links
and that ' the neasurenent given in it as 113 links is wong.
The learned District Munsif took hi's own nmeasurenents by
using a scale and was convinced on an inspection of the
plans that the plan Ex. G2 is the correct basis for
determ ning the boundary |ine and that the demarcating line
for survey No. 3153 belonging to the respondents is JR and
not JD on the north and ZlI and 1J on the other side, in Ex.
C-2. As regards the eaves the learned District Munsif found
that the northern and western eaves of the  respondents’
bui |l ding protruding into the appel l ant’ s property as
indicated in the plan Ex. G2 should be shortened as
indicated in Ex. G2 and that the respondents ‘have not
perfected any right of easenent by prescription. In this
view the learned District Minsif passed a decree for
demarcation of the appellant’s property by putting up a

boundary wall to a height of 7 feet imedi ately west of ZI
and on 1J and JR
500

within the appel l ant’s property and for a ‘mandatory
injunction directing the renoval of portions of the eaves of
the respondents’ buildings west of zZI and I-1J and north of
JR

The first appellate court’s judgnent has not been nade
available in the records before us. But it is seen fromthe
judgrment of the learned Single Judge of the High Court in
the second appeal that the |earned Subordinate Judge had
confirmed the Trial Court’s judgnent and decree in-toto. In
the second appeal the boundary fixed by the Trial Court on
the Western side was acceptable to both the parties and the
di spute was only with regard to the demarcation of the
boundary |ine on the other side of the respondent’s
property. The respondents’ contention in the second appea
was that the neasurenent given in Ex. C3 should be accepted
and not those given in Ex. G2, a contention which diid not
find favour with either the Trial Court or the first
appel l ate court. The learned Single Judge negatived the
respondents’ contention in that regard observing thus:

“In the first place the finding that is inpugned
is purely factual in character and it does not involve
any question of Jlaw. On this sinple ground, the
contention of the appellants deserves to fall and the
appeal could well be dismssed. Even otherwise | find
on nerits, the appellants do not have a case at all
The trial court as well as the |lower appellate court
have chosen to place reliance on Exhibit C2 rather on
Exhi bit C-3 because the neasurenments given in Exhibit
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C2tally wth the neasurenents given in Exhibit A-3,
the survey plan. It is common ground the neasurenents
given in Exhibit CG3 do not tally. The appellants who
now assail the correctness of the neasurenments giving
in Exhibit G2 have not filed any objection to the
Conmi ssioner’s report and the markings contained in
Exhibit C2 before the trial court. Having regard to
these factors, it is not open to the appellants nowto
contend that the Conmi ssioner’s report and the narkings
contained in Exhibit C2 are not correct.......
Consequently it follows that there is no justification

what ever to interfere with the fi ndi ngs recor ded
concurrently by the courts bel ow
501

Regardi ng the eaves the |earned Single Judge rejected
the respondents’ contention observing thus:

"The counsel for the appellants then stated that
it will cause hardship to the appellants if they were
to renove a portion of their eaves projecting into the
| and of the respondents and also to close the doorways
opened by them This is not a relevant factor for
consideration in the appeal. Once it is found that the
appel l ants are not entitled to any space of |and beyond
the line JR, they are not entitled to have their eaves
projecting into the respondents’ land or to open any
doorways |l eading into his | and."

Wth these observations the learned Single Judge
di smissed the second appeal with no order as to costs.

But when the review petition filed by the respondents
cane up before the | earned Single Judge he noticed the error
in the neasurenent of the diagonal line JCin the Governnent
survey plan Ex. A-3 pointed out by the Trial Court and
opined that in view of that mistake there should be a fresh
consi deration of the question whether Ex. C3 or Ex. C2
nerits acceptance because Ex. C 2 has been found by the
first two courts to be nobre acceptable on the ground that
the neasurenents given therein tally with those given in Ex.
A-3. The learned Judge further opined that the parties who
had not chosen to produce their title deeds for sonme reason
or other should be called upon to produce them and that
there was substance in the respondents’ contention that the
survey stone at the northern limt of their property bearing
survey No. 3154 has been renobved and that its position
shoul d be fixed and neasurenents taken fromthat point for
determ ning the boundary of the appellant’s property on the
northeast at the point X or Point E. The learned Judge
further opined that as regards the projecting eaves the
guestion is of adverse possession for a period of 12 years
which is for acquisition of right to noveable property and
not the larger period relating to acquisition of a right of
easement, overlooking the fact that the parties and all the
courts until the review petition was filed understood the
case to be only one of easenent

After hearing the | earned Counsel of the parties we are
satisfied that the learned Single Judge was not fully
justified in allowing the review petition and setting aside
not only his own judgnment which
502
had confirned the concurring judgments of the first two
courts but also of the opinion that the | earned Judge erred
in setting aside the judgnents of the first two courts and
remanding the suit to the court of first instance w thout
adopting the nore equitable and just nethod of fram ng sone
additional issues, if any, strictly arising on the pleadings
and calling for findings on those issues from the Tria
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Court with liberty to both the parties for adducing
evi dence. Under the circunstances of the case we allow the
appeal in part and confirmthe | earned Single Judges’ order
only in so far as it relates to setting aside his own
judgrment in the second appeal but set aside that order in
ot her respects keeping in tact the judgnents and decrees of

the first two courts. The Hgh Court wll frame such
additional issues as may legally arise on the pleadings of
the parties and call for findings thereon from the Tria

Court as nentioned above and dispose of the second appea
after receipt of the findings in the light of those findings
and judgments of the first two courts already rendered and
the objections, if any, which may be filed by the parties to
the findings. It is desirable that a fresh mnd is brought
to bear on the questions involved in the second appeal after
recei pt of the findings. The matter will go back to the Hi gh
Court for fresh disposal in accordance with the law as
i ndi cated above. The costs shall abide the result. The
parties are directed to appear before the H gh Court on
Novenber ‘17, 1983.

N. V. K. Appeal al | owed.
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