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ACT:

Del hi Rent Control Act (59 of 1958) Ss. 14 and 39 (2)-Onus
of proving sub-letting--M xed question of |aw and fact, what
i S.

HEADNOTE

The appellant took a I|ease of shop premises from the
respondent. Fromthe tine of letting, a chemst’s business
was carried on in the shop by S with the occasional help of
the appellant. S and the appellant were living as husband
and wife to the know edge of the respondent. The respondent
applied under s. 14 of the Del hi Rent Control -Act, 1958, for
eviction of the appellant on the ground that she had sublet
the prem ses toS. The Rent Controller and the Tribuna

on appeal held that the appellant and S. were living
together as husband and wife, and that therefore there
wasno question of any subletting by the ~appellant. In
second appeal, holding that two substantial —questions of

| aw were involved nanmely, one relatingto the status of the
appellant as the wife of S, and the other, whether . sub-
lettingwas established, the High Court concluded that
there was subletting in favour oOf S.

Al'lowi ng the appeal to this Court,

HELD : (1) Under s. 39 (2) of the Act the High.-Court | could
interfere in second appeal only if there was a substantia
guestion of law. On the question whether the appell ant —was
legally married no finding was necessary in the eviction
suit. It was sufficient for the rent court to proceed on
the finding that the appellant and S were |living together as
husband and wi fe, whether they were legally nmarried or not.
[528C-D, E-F]

(2) The question whether there was subletting is not a

m xed question of law and fact. In a mxed question of |aw
and fact the ultinmate conclusion has to be drawn by applying
principles of law to basic findings, but in the

deternmination of a question of fact no application of any
principle of lawis required in finding either the basic
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facts or in arriving at the ultinmate conclusion. The
guestion to be determined in the circunstances of this case
was whether it was likely that the appellant had sublet the
premises to S. The negative answer given by the rent court
is merely the factual comon sense inference which did not
call for the application of any principle of law [528F- G
529A- B]

Meenakshi M I1s, Madurai v. The Conmi ssioner of |ncome-tax,
Madras, [1956] S.C.R 691, foll owed.

(3)When eviction is sought on the ground of subletting the
onus of proving subletting is on the |[|andlord. If the
landl ord prima-facie shows that the occupant was in the
exclusive possession of the premses let out for valuable
consideration, it would then be for the tenant to rebut the
evi dence. But in the present case the respondent produced
no evidence to show subletting in spite of the appellant’s
denial in the witten statenment. [527C D

Associ ated Hotels of India Ltd. Delhi v. S. B. Sardar
Ranjit Singh, [1968] 2 S.C. R 548, followed.

(4)Under " s. 14 (4) prenm ses could be deened to have been
sub-l et by the tenant only when the Controller is satisfied
that sone person is let into possession ostensibly as a
part ner in business but really for the purposes of
subletting. This provision has no application to the facts
and circunstances of the present case. [526G H]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1475 of 1970.
Appeal by Special Leave fromthe Judgnent and Order. dated
the 29th My, 1970 of the High Court of Delhi in_ Second
Appeal No. 25-D of 1966.

525

V.M Tarkunde, M N. Bonmbhra and Saroja CGopal a Krishnan for
the appel | ant.

Hardyal Hardy, S. K Mehta, K R (Nagaraja, A C Sehgal and
O P. Gupta for the respondent.

The Judgnent of the Court was, delivered by

PALEKAR, J.-This is an appeal by special |eave froman order
passed by the single Judge of the H gh Court of ~Delhi _in
second appeal under section 39 of the Delhi— Rent Contro

Act, No. 59 of 1958.

On  or about Septenber 10, 1959 the respondent |andlord et
out the premses in suit to the appellant on a rent of Rs.
125/ - per nonth. The prem ses consisted of a shop. ~On 1-9-
1962 the respondent applied under section 14 of ~the above
Act to the Rent Controller, Delhi for evicting the appell ant
on the ground that she had sub-let the entire premises to
one Sohan Singh who, according to the respondent, was
running a business wunder the nanme of Royal Dispensing
Chem sts and Druggists in the shop. It was further ‘alleged
that the appellant was charging a fabul ous anbunt as  rent
from her sub-tenant Sohan Singh. The appellant in her
witten statement admtted the tenancy but denied sub-
letting. She al |l eged that Sohan Singh was her husband and
from the tine of the |ease the business of a Chemist was
being run there in the prenises by her husband and she also
occasionally hel ped himin the running of the business.

The Rent Controller was of the view that the appellant was
the legally Wdded wife of Sohan Singh. |In any event he
hel d, Sohan Singh and the appellant were living together as
husband and wife and, therefore, there was no question of
any sub--letting by the appellant of the prenises. That
finding was confirmed in appeal by the Rent Contro
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Tribunal, Delhi. Aggrieved by the decision, the respondent
went in second appeal to the H gh Court under section 39(1)
of the Act. It was contended before the court by the
respondent that two substantial questions of law and fact
were involved in the appeal-one relating to the status of
the appellant as wife and the other whether on the facts
found the ground of sub-letting had been established. The
| earned single Judge agreed that the appeal i nvol ved
substantial questions of |law as subnmitted, and came to the
conclusion that there was sub-setting in favour of Sohan
Si ngh. Accordingly, he gave an order for evicting the
appel lant. So this appeal by special |eave.

It is contended on behal f of the appellant that the |[earned
single Judge has interfered with a pure finding of fact.
Under section 39(2) of the Act the Hgh Court could
interfere in second appeal only if there was a substantia

guestion of law. 1n the present case, he subnmtted, there
was no question of |law, much | ess substantial question of
law and,  therefore, the Hgh Court was in error in

interfering with the concurrent finding of the Rent Contro
authorities, There is great force in'this contention
The High Court has dealt with the case as if this is a
mat ri noni al proceedi ng-in which the status of the appellant
as the wife of Sohan
MB--602 SUP Cl /74
526
Si ngh was under direct challenge. The sinple question which
had to be determined in the case was whet her having regard
to the fact that the appellant and Sohan Singh were 1iving
as husband and wife, it was opento draw, inthe absence of
evidence to the contrary, the factual inference ‘that the
wife had sub-let the prenises to her husband. Sub-letting
like letting, is a particular type of demise of inmnovable
property and is distinct from permissive user like that of a
i censee. If two persons live together in a house as
husband and wi fe and one of them who owns the house allows
the other to carry on business in/a part of it,it will be in
the absence of any other evidence, a rash inference to draw
that the owner has let out that part of the prem ses. And
that is what the learned single Judge has done in the
present case. He was of the viewthat even if it is assuned
that the appellant was the wife of Sohan Singh, she, who was
entitled to possession of the shop premises as a _tenant,
nust be presuned to have sub-let the sane to Sohan Singh to
carry on his business, In support of this conclusion he
relied on clause (b) of the proviso to sub-section (1) of
section 14 of +the Act read with sub-section 4 of that
section. The provisions are as follows :

14(1) Provided that the Controller my, on an

application nmade to him in the prescribed

manner, make an order for the

overy of

possession of the prem ses on one or nore of

the follow ng grounds only, namely

B)

(b) that the tenant has, on or after the 9th

day of June, 1952 sub-let, assigned or

otherwise parted with the possession of the

whole or any part of the prenises without

obtaining the consent in witing of the

[ andl ord; "

Sub-section (4) of section 14 is as follows :

"(4) For the purposes of clause (b) of the

provi so to sub-section (1),any prenises which

have been |l et for being used for the purposes

rec




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 4 of 6
of business or profession shall be deenmed to
have been sub-let by the tenant, iif the
Controller is satisfied that the t enant

wi t hout obtaining the consent in witing of
the landlord has, after the 16th day of
August, 1958, allowed any person or occupy the
whole or any part of the prem ses ostensibly
on the ground that such person is a partner of
the tenant in the business or profession but
really for the purpose of sub-letting such
prem ses to that person.
Under sub-section (4) referred to above the prem ses could
be deened to have been sub-let by the tenant only when the
Controller is satisfied that sonme person is let into
possession ostensibly as a partner in business but really
for the purposes of sub-letting. These provisions evidently
have no application to the facts of the present case. It is
not the case of anybody that the appellant was the owner of
the business carried on in the prem ses and she had let in
Sohan Singhinto possession ostensibly as a partner in their
busi ness. - The | earned Judge was,
527
therefore, in error in relying on the provisions of the Act
for presuming that the appellant nmust  have sub-let the
prem ses.
The case of the respondent in his application under section
14 of of the Act was that the appellant had sub-let the
whol e prem ses to Sohan Si ngh who was running the business
under the name of Royal Dispensing Chemists and Druggists
and that the entire prem ses have been sub-let by the
appellant and the appellant had conpletely parted wth
possession w thout the witten consent of the respondent.
It was al so all eged that the appel |l ant was chargi ng fabul ous
amount of rent fromthe sub-tenant ‘Sohan Singh. Sub-letting
was,’ therefore, the principal ground on which eviction was

sought . VWhen eviction is sought on that ground it 'is now
settled law that the onus to prove sub-letting is’/ on the
| andl or d. If the landlord prima-facie shows ‘that the

occupant who was in exclusive possession of the prem ses |et
out for valuable consideration, it would then be for the
tenant to rebut the evidence. See: Associ ated Hotels of
India Ltd., Delhi V. S.B. Sardar Ranjit —Singh(1l).In the
present case the respondent produced no evidence to show
such sub-letting in spite of the appellant’s denial in the
witten statenent of any sub-letting. It was averred by her
therein that Sohan Singh was her husband and that right from
the taking of the shop premises on rent Sohan ~Singh was
carrying on business of a Chem st therein and appell ant al so
hel ped hi moccasionally as his wife. The avernent that' she
was the wife of Sohan Singh provided the necessary
ammunition for a formidable battle in which the respondent
took wupon himself to show that she was not the legally
married wi fe of Sohan Singh. He called Sohan Singh's first
wife as his first witness in this case but all that the lady
was able to say was that she had no knowledge if the
appel lant was narried to Sohan Singh but she knew that he
lived with the appellant since about six years before her
deposition, recorded in 1963. The respondent himself in his
testinmony admtted that he had never hinmself made any
enquiry as to whether Sohan Singh and the appellant are
husband and wife or not. Nor could he deny that they were
living together. H's reasons for saying that Sohan Singh
was a sub-tenant were in his own words ; "As Sohan Singh is
the tenant, | can, therefore, say that the capital invested
in the shop mght be that of Sohan Singh. Neither any talks
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regarding sub-letting took place in ny presence, nor the
rent was paid in my presence,"” In undertaking to prove that
the appellant was not Sohan Singh’s wife the respondent
conpl etely lost sight of his own weak position. The appel-
ant had passed a rent note in the respondent’s favour and
it was the case of the appellant that in that rent note the
respondent had in his own handwiting witten that the
appellant was the w fe of Sohan Singh. The appel | ant
sunmoned himto produce his rent note but the respondent did
not produce it. So in his cross exam nation he was shown a
typed copy of it and this he accepted as a true copy. The
true copy disclosed that the appellant was accepted as the
wi fe of Sohan Singh. Besides, when the appellant and Sohan
Singh gave evidence of the ,fact that they were living as
husband and wi fe and | ooking after the

(1) [1968] 2 S.C. R 548.

528

busi ness in the shop there was hardly any cross exam nation
on the point. The respondent relied principally on sone
previous ' self-serving statenents nade by Sohan Singh in
ot her proceedings which could not be used as substantive
evidence in the present case. The evidence was clear
nanmely, that to the know edge of the respondent, the appel-
ant and Sohan Singh were living as husband and wife and
from the day the rent note was passed by the appellant in
1959 a Chenmist’s shop was opened in the prem ses which was
run principally by Sohan Singh but occasionally by the
appel l ant al so. The question is whether that evidence gives
rise to the factual inference that the appellant had subl et
the prem ses to Sohan Singh. The first two courts held that
it did not. This was a concurrent finding of fact. and it
seens to us that the | earned counsel for the appellant is
right in contending that the H gh Court in second ' appea

shoul d not have interfered with that finding especially when
section 39(2) of the Act provides that no appeal shall it to
the H gh Court unless ’'the appeal involved sone substantia

qguestion of | aw.

The learned single Judge thought that two substantia

guestions of |law were involved-one relating to the status of
the appellant as the alleged wife of Sohan Singh and the
second whether on the facts found, sub-letting was
est abl i shed. Bot h these questions involved, according to
the |earned Judge, substantial questions of nixed fact and
I aw.

As to the first question whether the appellant was legally
married, that was a question on which no finding was
necessary in an eviction suit. It was sufficientt for the
Rent Court to proceed on the finding that the appellant. and
Sohan Singh were living as husband and wife, whether /they
were legally married or not. This was specifically  pointed

out by the Additional Rent Controller in his judgnment. As
regards the second question, one does not see howit 'is a
m xed question of law and fact. |In the 'determnation of a

guestion of fact no application of any principle of law is
required in finding either the basic facts or arriving at
the ultimate conclusion; in a mxed question of |aw and fact
the ultimate conclusion has to be drawn by appl yi ng
principles of law to basic findings. See : Meenakshi MIIs,
Madurai v. The Conmi ssioner of |ncone-Tax, Madras (1).The
basic facts in the present case were (1) the appellant and
Sohan Singh were living as husband and wife to the know edge
of the respondent; (2) the appellant took the | ease of the
shop premi ses fromthe respondent in 1959; (3) fromthe tine
of the letting a Chem st’s business was carried in the shop
by Sohan Singh with the occasional help of the appellant.
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The question to be determ ned was whether in the above
circunstances it was likely that the appellant had

(1) [1956] S.C R 691

529

sub-let the premi ses to Sohan Singh. The negative answer
given to it by the Rent Courts is merely the factual conmon
sense inference which did not call for the application of
any principle of law. In out view, no question of |aw nuch
less, a substantial question of lawwas involved in the
second appeal and the learned Judge was in error in
di sturbing the concurrent findings of fact of the rent
control authorities.

The appeal is, therefore, allowed, the order passed by the
H gh Court is set aside and that of the Rent Contro
Authorities is restored with costs throughout.

V.P. S

Appeal al | owed.

530




